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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 


Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4143) 


In re ALLAN C. DRIVER, INC. P&S Docket No. 2122. Decided 
January 3, 1955. 


Cease and Desist—Violations of Act—Improperly Using 
Funds Received as Proceeds—Maintaining Shortage in 
Custodial Account for Shippers Proceeds—Failing to 
Show in Accounts True Name of Purchaser of Livestock 
—Using Name of Registered Dealer to Evade Registra- 
tion and Bonding Requirements—Furnishing Clearing 
Services without Being Registered—Consent Order 


For violating the act by using funds received as proceeds from the sale of 
consigned livestock for respondent’s own purposes; maintaining a short- 
age in the custodial account for shippers’ proceeds; permitting one not 
registered as a dealer to engage in dealer operations with respondent’s 
facilities; submitting accounts of sale to consignors showing false names 
as the purchasers; and furnishing clearing services without being 
registered to perform said services, it is ordered that respondent cease 
and desist from such violations. 

Mr. Jerome S. Ducrest for Livestock Division, Agricultural Marketing 
Service. Allan C. Driver, Inc., of Baltimore, Maryland, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. An Order of Inquiry and Notice of Hear- 
ing was filed on September 15, 1954, by the Director, Livestock 
Division, Agricultural Marketing Service, charging that respon- 
dent violated various provisions of the act. On November 3, 1954, 
respondent filed an answer admitting the allegations contained in 
said Order of Inquiry and Notice of Hearing, waiving the right 
to an oral hearing, and consenting to the issuance of an appro- 
priate order, with findings of fact, requiring respondent to cease 
and desist from the practices complained of in the Order of 
Inquiry and Notice of Hearing. Respondent has sold out its busi- 
ness interests at the stockyard, is no longer operating there and 
has paid off all consignors. The Livestock Division, by its attor- 
ney, therefore, has recommended that such an order be issued. 


1 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 1 


FINDINGS OF FACT 


1. The Union Stock Yards, Baltimore, Maryland, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis, and as 
a dealer to buy and sell livestock for its own account, at the 
stockyard, and at the times of the transactions of respondent 
hereinafter referred to was so registered. 


3. Respondent, at the stockyard, during the period from Feb- 
ruary 1 through March 31, 1954, used funds received as proceeds 
from the sale of livestock consigned to it for sale on a commis- 
sion basis for purposes of its own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners of consignors, in that: (a) respondent, on Febru- 
ary 28, 1954, had a shortage in shippers’ proceeds of $65,650.11 
with outstanding checks drawn on shippers’ proceeds amounting 
to $180,451.69, and a bank balance of $33,567.98, petty cash of 
$800.00, and proceeds receivable of $80,433.60 to offset such out- 
standing checks; and (b) respondent, on March 31, 1954, had a 
shortage in shippers’ proceeds of $52,173.99 with outstanding 
checks drawn on shippers’ proceeds amounting to $134,017.66, 
and a bank balance of $23,103.06, petty cash $800.00, and pro- 
ceeds receivable of $57,940.61 to offset such outstanding checks. 


4. Respondent, at the stockyard, during the period from Sep- 
tember 7, 1953 through May 31, 1954, knowingly permitted J. G. 
Simpson, who was not registered with the Secretary as a dealer 
and bonded as required by the act and the regulations, to engage 
in dealer operations through the facilities of respondent, in that: 
(a) respondent, at the stockyard, on or about 13 specified dates 
and at divers other times during the period from January 1 
through April 30, 1954, knowingly permitted said J. G. Simpson to 
purchase livestock consigned to it for sale on a commission basis 
for speculative purposes; and (b) respondent, at the stockyard, 
on or about 53 specified dates and at divers other times during 
the period from September 7, 1953 through May 31, 1954, know- 
ingly permitted said J. G. Simpson to sell livestock for his pri- 
vate trading account through the facilities of respondent and in 





ALLAN C. DRIVER, INC. 
Cite as 14 A.D. 1 


competition with livestock consigned to it for sale on a commis- 
sion basis. 


5. Respondent, at the stockyard, in 17 different transactions 
on or about two specified dates and at divers other times during 
the month of February 1954, sold livestock consigned to it for 
sale on a commission basis to J. G. Simpson, and, in accounting 
to the owners and consignors for the sale of their livestock, sub- 
mitted accounts of sale showing assumed, false, fictitious or 
otherwise incorrect names as the purchasers of their livestock 
instead of the name of said J. G. Simpson, copies of which were 
made a part of respondent’s accounts and records. 


6. Respondent, during the period from October 1, 1951 
through April 30, 1954, furnished clearing services without being 
registered with the Secretary to furnish such services, in that: 
(a) respondent, on or about eight specified dates and at divers 
other times during the months of March and April 1954, financed 
purchase transactions of J. G. Simpson at various posted stock- 
yards by advancing funds for the purchase of livestock; and (b) 
respondent, during the period from October 1, 1951 through 
February 28, 1954, financed dealer operations of J. G. Simpson 


at the stockyard and at various other posted stockyards by ad- 
vancing funds for such operations. 


CONCLUSIONS 


By reason of the facts set out in the Findings of Fact above, it 
is concluded that respondent has wilfully violated sections 303, 
304, 307 and 312(a) of the act and sections 201.10, 201.13, 201.27, 
201.40, 201.41 and 201.43 of the regulations. It is further con- 
cluded, by reason of such facts, that respondent has wilfully vio- 
lated section 10 of an act entitled “An Act to Create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” which section is incorporated in and made a part of 
the Packers and Stockyards Act, 1921, by virtue of the provisions 
of section 402 of the latter act. 


Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued which would require 
the respondent to cease and desist from the practices complained 
of in the Order of Inquiry and Notice of Hearing, and respondent 
has sold out its business and is no longer engaged in business at 
the stockyard, the order will be issued. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 4 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices set out in the 
Findings of Fact above. 

This order shall become effective on the sixth day after its 


service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4144) 


In re THE ALLIANCE LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 2094. Decided January 3, 1955. 


Cease and Desist—Violations of Act—Selling Consigned 
Livestock to and for Employee—Improperly Using Funds 
Received as Proceeds—Maintaining Shortage in Custodial 
Account for Shippers Proceeds—Failing to Keep Proper 
Records—Consent Order 


Where respondent, a registered market agency and dealer, sold consigned 
livestock to an employee and to a trading partnership in which this 
employee was a partner; submitted accounts to consignors showing false 
names as the purchasers; sold livestock for an employee; used funds 
received as proceeds from the sale of consigned livestock for its own 
purposes, thereby maintaining a shortage in the custodial account for 
shipper proceeds; and failed to keep accounts and records that fully 
and corrrectly disclosed all transactions in its business, it is concluded 
that respondent engaged in unfair, unjustly discriminatory and decep- 
tive practices and that respondent failed to keep proper records, and it is 
ordered that respondent shall cease and desist from engaging in such 
violations and that respondent shall keep proper records. 


. Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. The Alliance Livestock Commission Company, a corporation, of 
Alliance, Nebraska, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing filed by the Director, 
Livestock Division, Agricultural Marketing Service, on February 
16, 1954. 





ALLIANCE LIVESTOCK COMMISSION COMPANY 5 
Cite as 14 A.D. 4 


The respondent, on March 12, 1954, filed an answer admitting 
some of the allegations contained in the Order of Inquiry and 
Notice of Hearing, denying others, and explaining or attempting 
to justify its actions in connection with the remaining allega- 
tions. Respondent, in denying the wilfulness of its violations of 
the act and the regulations explained that the violations alleged 
in the Order of Inquiry and Notice of Hearing were principally 
due to the extensive speculative operations of Frank Sargent, 
who, at the time of the transactions set out in the Order of In- 
quiry and Notice of Hearing, was employed by respondent as its 
sales-manager, It further explained that respondent’s stock- 
holders were new in the livestock business and employed said 
' Frank Sargent in the capacity of sales-manager, whose duties 
included operating the stockyard, because of his “familiarity with 
the business.”’ Respondent stated that its stockholders never did 
give Mr. Sargent permission to buy and sell livestock for specula- 
tive purposes and that his speculative operations were not known 
to them; the stockholders had no knowledge of the false and incor- 
rect entries made in respondent’s books and records in connection 
with the Sargent transactions; and that they had no knowledge 
whatever of the existence of a trading partnership composed of 
Mr. Sargent and J. E. Manning but had “understood” that the 
purchases for J. E. Manning were “on order.” With respect to 
respondent’s sales of livestock for Frank Sargent in competition 
with consigned livestock, respondent further stated that respon- 
dent’s stockholders had been under the impression that that prac- 
tice was permissible ‘‘and it was only recently learned that it is 
not permissible.” Respondent pointed out that the use of shippers’ 
proceeds resulted from the failure of Mr. Sargent and “Sargent’s 
Alliance Packing Company” to pay for livestock purchased from 
respondent. 

An investigation by representatives of complainant indicates 
that respondent’s explanations seem to be true and correct and 
they are of the opinion that respondent’s stockholders had no 
knowledge of the violations by their sales-manager. The officials 
of respondent cooperated fully with complainant in its investiga- 
tion and audit of respondent’s books and records. A civil action 
was instituted against Mr. Sargent by the Department of Justice 
for operating as a dealer without being registered and bonded 
and judgment was entered therein in favor of the Government. 
Accordingly, the situation which seems to have been the chief 
cause of the violations at the stockyard has been corrected. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 4 


On July 28, 1954, respondent filed an amended answer admit- 
ting the allegations contained in the Order of Inquiry and Notice 
of Hearing, waiving the right to an oral hearing, and consenting 
to the issuance of an appropriate order, with findings of fact, 
requiring respondent to cease and desist from the practices com- 
plained of in the said Order of Inquiry and Notice of Hearing. 
The Livestock Division, by its attorney, has recommended that 
such an order be issued. 


FINDINGS OF FACT 


1. The Alliance Livestock Commission Company, Alliance, 
Nebraska, hereinafter referred to as the stockyard, was at all , 
times mentioned herein a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for its own account, at the stock- 
yard, and at all times mentioned herein was so registered. 


8. Respondent, at the stockyard, during the period from 
August 1 through December 31, 1952, in the transactions de- 


scribed in Findings of Fact 4, 6 and 7 below, permitted Frank 
Sargent, who was employed by respondent as its sales-manager, 
to buy consigned livestock from and to sell livestock through 
respondent for speculative purposes. 


4. Respondent, at the stockyard, on or about 14 specified dates 
and at divers other times during the period from August 1 
through December 31, 1952, sold livestock consigned to it for 
sale on a commission basis to Frank Sargent, who was employed 
by respondent as its sales-manager. 


5. Respondent, at the stockyard, in connection with certain of 
the sales transactions described in Finding of Fact 4 above, sub- 
mitted to the consignors of the livestock accounts of sale show- 
ing assumed or otherwise incorrect names as the purchasers of 
their livestock instead of the name of Frank Sargent, copies of 
which were made a part of respondent’s accounts and records. 


6. Respondent, at the stockyard, on or about seven specified 
dates and at divers other times during the period from October 1 
through December 31, 1952, sold livestock consigned to it for 
sale on a commission basis to a trading partnership composed of 
Frank Sargent, who was employed by respondent as its sales- 









ALLIANCE LIVESTOCK COMMISSION COMPANY 
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manager, and J. E. Manning, operator of the Ogden Livestock 
Auction Company, Ogden, Utah, a posted stockyard subject to 
the act. 


7. Respondent, at the stockyard, on or about four specified 
dates and at divers other times during the months of September, 
October, and November 1952, sold livestock for Frank Sargent, 
who was employed by respondent as its sales-manager, in com- 
petition with livestock consigned to it for sale on a commission 
basis. 


8. Respondent, at the stockyard, during the month of March, 
1953, used funds received as proceeds from the sale of livestock 
consigned to it for sale on a commission basis for purposes of its 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors, in 
that on March 19, 1953, respondent had a shortage of $14,651.57 
in its custodial account. As of that date, respondent had out- 
standing checks drawn on such account amounting to $162,807.14, 
and had to offset such outstanding checks a bank balance of 
$5,065.20 and “deposits in transit” of $143,090.37. 



























9. Respondent, during the period from January 1 through 
June 30, 1953, failed to keep accounts and records that fully and 
correctly disclosed all transactions in its business as a market 
agency and dealer, in that such accounts and records (a) failed 
to show the true condition of respondent’s custodial account, and 
(b) failed to show respondent’s true financial condition. 









CONCLUSIONS 


By reason of the facts set out above, it is concluded that the 
respondent engaged in and used unfair, unjustly discrimina- 
tory or deceptive practices, and failed to render just, fair and 
non-discriminatory stockyard services, in violation of sections 
304, 307 and 312(a) of the act and sections 201.40 and 201.41 of 
the regulations. It is also concluded that respondent failed to 
keep accounts and records that fully and correctly disclosed all 
transactions in its business in violation of section 401 of the act. 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued which would require 

















PACKERS AND STOCKYARDS ACT, 1921 
Cite as 14 A.D. 8 






the respondent to cease and desist from the practices complained 
of in the Order of Inquiry and Notice of Hearing, the order will 
be issued. 







ORDER 





The respondent shall cease and desist from engaging in the 
unfair, unjustly discriminatory and deceptive practices set out 
in the Findings of Fact above. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in its business at the stockyard. 

This order shall become effective on the 6th day after its 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 












(No. 4145) 






In re CASHIN & DONLEY LIVESTOCK COMMISSION COMPANY. P&S 
Docket No. 2104. Decided January 3, 1955. 











Cease and Desist—Violations of Act—Selling Consigned 
Livestock to Secret Trading Partner—Using Name of 
Registered Dealer to Evade Registration and Bonding 
Requirement—Failing to Make Proper Charges 










Where partner respondents sold livestock consigned to them for sale on a 
commission basis to two of the partners for their individual trading 
accounts and permitted one partner respondent, who was not registered 
with the Secretary as a dealer, to engage in dealer operations through 
the facilities of respondents by selling livestock for speculative purposes 
in competition with livestock consigned to respondents for sale on a 
commission basis and charged him only half the charge specified in 
respondents’ rate schedule, held, respondents are ordered to cease and 
desist from engaging in such violations of the act. 











Mr, Jerome S. Ducrest for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 









This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint issued by H. E. 
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Reed, Director of the Livestock Division, Agricultural Marketing 
Service. Subsequently an amended complaint was filed deleting 
Paragraphs III and IV of the original complaint and substituting 
in lieu thereof revised charges, as set forth in Paragraphs num- 
bered III, IV(a) and IV(b) of the amended complaint. Para- 
graph III charges violations of the act in that respondents sold 
livestock consigned to them for sale on a commission basis to 
respondent William S. Howard and respondent J. Clifford Higgs 
for their individual trading accounts. Paragraph IV(a) charges 
violations of the act in that respondents knowingly permitted 
respondent William S. Howard, who was not registered with the 
Secretary as a dealer and not bonded as required by the act and 
the regulations, to engage in dealer operations through the facili- 
ties of respondents by selling livestock for such unregistered 
dealer for speculative purposes; also, that respondents sold such 
livestock in competition with livestock consigned to respondents 
for sale on a commission basis. Paragraph IV(b) charges viola- 
tions of the act in that respondents, in connection with the sales 
transactions described in IV(a), charged and collected from re- 
spondent William S. Howard for such selling services only one- 
half of the charges specified in their rate schedule then in effect. 
Respondents, by letter dated May 17, 1954, admitted the facts 
alleged in Paragraphs III and IV(b) but excepted to the facts 
alleged in Paragraph IV (a). Respondents state that the transac- 
tions there listed are livestock consigned to them by respondent 
William S. Howard from his feed lot at Eden, Illinois, that these 
livestock were sold in competition with other regularly consigned 
livestock, but that the consignments from respondent Howard 
were dealer transactions representing bona fide shipments of live- 
stock from the aforesaid Howard’s feed lot. We fail to see any 
merit in this explanation, for if a feed lot operator buys or sells 
livestock at a posted stockyard with some degree of regularity 
or in substantial quantities, he is a dealer within the meaning of 
that term as defined in the act. Respondent William S. Howard, 
as a feed lot operator, was, by his own admission engaged in the 
business of selling livestock at a posted stockyard on his own 
account and, therefore, was a dealer and his sales of livestock 
were dealer operations. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Peoria, Illinois, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein a 
posted stockyard subject to the provisions of the act. 


2. Respondents W. H. Setbacken, J. Clifford Higgs, Donald 
D. Wilkey, and William S. Howard, partners, doing business as 
Cashin & Donley, at the times of the transactions hereinafter 
referred to were registered with the Secretary as a market agency 
to buy and sell livestock on a commission basis and furnish clear- 
ing services, at the stockyard. Said registration was in effect 
until August 20, 1953, when it was made inactive. Respondents 
W. H. Setbacken and Donald D. Wilkey, partners, doing business 
as Cashin & Donley Livestock Commission Company, presently 
are registered with the Secretary as a market agency to buy and 
sell livestock on a commission basis, at the stockyard. 


3. Respondents, at the stockyard, on or about the dates and in 
the transactions listed below and at divers other times during the 
months of January and February 1952, sold livestock consigned 
to them for sale on a commission basis to respondent William S. 
Howard and respondent J. Clifford Higgs for their individual 
trading accounts, as follows: 


Date of Sale No. & Species of Person to 
1952 Livestock Sold Whom Sold 

Jan. 4 4 cattle J. Clifford Higgs 
7 2 sheep William S. Howard 

7 28 hogs J. Clifford Higgs 

11 3 cattle J. Clifford Higgs 

19 1 cattle J. Clifford Higgs 

23 6 calves J. Clifford Higgs 

25 1 cattle J. Clifford Higgs 
28 10 sheep William S. Howard 

1 1 cattle J. Clifford Higgs 

8 3 cattle J. Clifford Higgs 

14 10 hogs, 1 calf J. Clifford Higgs 

20 3 cattle J. Clifford Higgs 


4. (a) Respondents, at the stockyard, on or about the dates 
and in the transactions listed below and at divers other times 
during the years 1952 and 1953, knowingly permitted respondent 
William S. Howard, who was not registered with the Secretary 
as a dealer and not bonded as required by the act and the regu- 
lations, to engage in dealer operations through the facilities of 
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respondents by selling livestock for such unregistered dealer for 
speculative purposes, as follows: 
Date of Sale No. & Species of Date of Sale No. & Species of 
1952 Livestock Sold 1953 Livestock Sold 
Jan; ‘17 1 cattle Jan. 9 cattle 
Feb. 4 3 calves 12 cattle 
a 3 calves 27 cattle 
11 11 cattle i bh cattle 
18 12 cattle 12 cattle 
25 7 cattle 13 cattle 
11 cattle 23 cattle 
9 cattle se cattle 
2 cattle 3 cattle 
19 cattle 4 cattle 
21 cattle 16 cattle 


22 cattle 17 cattle 
26 cattle . 380 cattle 


5 

2 

1 

4 

1 

1 

6 

9 1 cattle ye € cattle 

16 18 cattle 20 cattle 

14 6 cattle 24 cattle 

9 cattle 4 cattle 

9 cattle 11 cattle 

8 cattle 18 cattle 

8 cattle 9 cattle 

8 cattle 9 cattle 

7 cattle 17 cattle 

6 cattle 24 cattle 

6 cattle 29 cattle 

5 cattle 13 cattle 

6 cattle 14 cattle 
14 cattle 
21 9 cattle 
23 6 cattle 
27 5 cattle 
28 6 cattle 
29 12 cattle 


Moreover, respondents sold such livestock in competition with 
livestock consigned to respondents for sale on a commission basis. 


(b) Respondents, in connection with the sales transactions de- 
scribed and listed in subparagraph (a) above, charged and col- 
lected from respondent William S. Howard for such selling serv- 
ices only one-half of the charge specified in respondents’ rate 
schedule in effect at the time of such charges. 
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CONCLUSIONS 

By reason of the facts set forth in Finding of Fact 3, respon- 
dents have wilfully violated sections 304, 307, and 312(a) of the 
act (7 U.S.C. 205, 208, 218) and section 201.60 of the regulations 
(9 CFR 201.60). By reason of the facts set forth in Finding of 
Fact 4, respondents have wilfully violated sections 304, 306(f), 
307, and 312(a) of the act (7 U.S.C. 205, 207, 208, 213) and 
section 201.24 of the regulations (9 CFR 201.24). These viola- 
tions of the act and the regulations are serious and afford a 
basis for the imposition of strong sanctions to compel compliance 
with the statute. The Agricultural Marketing Service in its rec- 
ommendation of punitive action stated that two of the respon- 
dents, W. H. Setbacken and Donald D. Wilkey, doing business as 
Cashin & Donley Livestock Commission Company, cooperated 
fully with the complainant in its investigation and audit of the 
respondents’ books and records and that when the investigation 
disclosed violations and irregularities principally due to the other 
respondents, Messrs. Setbacken and Wilkey dissolved their part- 
nership arrangements with the other respondents and formed 
the present partnership and registered it with the Secretary. In 
view of all the circumstances in the case, the Agricultural Mar- 
keting Service recommended that an order be issued requiring 
respondents to cease and desist from the practices complained of 
in the complaint. Upon due consideration of the facts and the 
recommendation of the complainant, such an order will be issued. 


ORDER 

The respondents shall hereafter cease and desist from engaging 
in the violations set forth in Findings of Fact of this Decision 
and Order. This Order shall become effective upon the tenth day 
after the date hereof. Copies shall be served upon the parties by 
registered mail or in person. 










































No. 4146) 


In re C. A. Morris. P&S Docket No. 2098. Decided January 3, 
1955. 
Cease and Desist—Violations of Act—Failing to Keep 
Proper Books and Records — Permitting Unregistered 
Dealer to Engage in Dealer Operations—Consent Order 


Where respondent, a registered dealer, failed to keep such accounts, records, 
or memoranda as fully and correctly disclosed all transactions involved 
in his business, and respondent permitted an unregistered dealer to use 
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respondent’s name or numeral designation to carry on trading activities 
at the stockyard, respondent is ordered to cease and desist from such 


practices and to keep proper records. 


Mr. Lowell E. Miller for Livestock Division, Agricultural Marketing Service. 
Mr. C. A. Morris, of Abilene, Texas, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act’’, initiated by an order of inquiry and 
notice of hearing filed on February 23, 1954, by the Director of 
the Livestock Division, Agricultural Marketing Service. Respon- 
dent is charged with violating certain provisions of the act and 
the regulations issued thereunder (9 CFR 1949 ed. 201.1 et seq.), 
hereinafter referred to as the “regulations”. Respondent filed an 
answer on March 16, 1954, in which he admitted most of the 
facts alleged in the order of inquiry and denied any wilful viola- 
tion of the act or the regulations. Subsequently, on December 13, 
1954, respondent filed an amended answer admitting the facts 
alleged in the order of inquiry and consenting to the issuance, 
without oral hearing, of an order requiring him (1) to cease and 
desist from the practices complained of in the order of inquiry 
and (2) to keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in his busi- 
ness. The Livestock Division, by its attorney, has recommended 
that the order consented to by respondent be entered. 


FINDINGS OF FACT 


1. The Ranchers and Farmers Livestock Commission Com- 
pany stockyard, Abilene, Texas, hereinafter referred to as the 
“stockyard”, was at all times mentioned herein a posted stock- 
yard subject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell cattle and swine for his own account 
at the stockyard, and at all times mentioned herein respondent 
was so registered. 


3. Respondent, during the years 1952 and 1953, did not keep 
such accounts, records, or memoranda as fully and correctly dis- 
closed all transactions involved in his business, in that: 
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a. Respondent did not keep a record of the number and weight 
of livestock bought or sold or bought and sold each business day, 
or a record of the prices paid or received for such livestock; 


b. Respondent did not retain certain records and documents, 
such as scale tickets, bills, invoices, accounts of purchase, and 
accounts of sale, which pertained to his business transactions 
under the act; and 


c. Respondent’s records did not disclose the financial or busi- 
ness relationship between respondent and Pete Waldrop, a regis- 
trant under the act, and certain persons operating as dealers at 
the stockyard, namely, G. M. Poe, L. S. Furrh, and Walter 
Preston. 

















4. Respondent, in connection with the twenty-two transac- 
tions set forth in paragraph IV of the order of inquiry and at 
divers other times during the period from January 5, 1953, to 
September 7, 1953, aided G. M. Poe, an employee at the stock- 
yard, in operating as a dealer at the stockyard without being 
registered with the Secretary of Agriculture or furnishing bond 
as required by the act and the regulations, in that respondent 
permitted said G. M. Poe to use respondent’s name or numeral 
designation to carry on his trading activities at the stockyard. 












CONCLUSIONS 









By reason of the facts set forth in Findings of Fact 3 and 4, 
it is concluded that respondent has violated sections 312(a) and 
401 of the act (7 U.S.C. 213(a), 221) and sections 201.46 and 
201.50 of the regulations (9 CFR 1949 ed. 201.46, 201.50). 
Inasmuch as respondent has agreed to a consent disposition of 
this case and complainant has recommended that the order con- 
sented to by respondent be issued, the order will be entered. 










ORDER 


Respondent shall cease and desist from the unfair, unjustly 
discriminatory, and deceptive practices described in the Findings 
of Fact. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in his 
business. 

This order shall become effective on the sixth day after serv- 
ice, and copies hereof shall be served upon the parties by regis- 
tered mail or in person. 
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(No. 4147) 


In re NASHVILLE UNION STocK Yarps, INC. P&S Docket No. 291. 
Decided January 3, 1955. 


Continuation of Rates and Charges 


Since the parties are agreed, respondent’s petition for continuation of its 
rates and charges is granted, and respondent may continue the current 
rates and charges to and including February 7, 1956, unless modified or 
further extended before that date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Nashville Union Stock Yards, Inc., of Nashville, Tennessee, respondent, 
pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.), in which a basic 
order prescribing reasonable rates was entered on August 2, 
1929. Supplemental orders have been issued from time to time 
to permit the assessment by respondent of certain temporary 
rates and charges different from the rates and charges pre- 
scribed in the basic order. Pursuant to an order issued on Febru- 
ary 2, 1953 (12 A.D. 118), as continued in effect by the order 
of January 14, 1954 (13 A.D. 12), the current temporary sched- 
ule of rates and charges is due to expire on February 7, 1955. 


By a petition filed on December 13, 1954, respondent requested 
that the current rates and charges be extended for one year. 


Prior to the issuance of the order of February 2, 1953, author- 
izing increases in rates and charges, notice of the petition there- 
for was published in the Federal Register, and, although inter- 
ested persons were afforded an opportunity to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not 
involve an increase of rates and charges lawfully prescribed by 
the Secretary or any rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
an order be issued continuing in effect the order of February 2, 
1953, to and including February 7, 1956. 
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Since the parties are agreed, respondent’s petition is granted 
and the order issued on February 2, 1953, is hereby continued in 
effect to and including February 7, 1956, unless modified or fur- 
ther extended before the latter date. 

This order shall become effective on February 8, 1955, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(NO. 4148) 


In re M. B. RESNICK AND SONS. P&S Docket No. 2080. Decided 
January 28, 1955. 


Suspension of Registration for Nine Months—Cease and 
Desist—Violations of Act—Failure to Pay Net Proceeds 
to Consignors—F alse Records—Destroying Records—Fail- 
ing to Keep Proper Books and Records—Consent Order 


Where respondents sold livestock consigned to them for sale on a commission 
basis but failed to account and remit to the consignors the net proceeds; 
made false entries in records required to be kept under the act and 
regulations; submitted accounts to consignors which failed to show the 
names of purchasers; submitted accounts to consignors showing lower 
weights and lower net prices; destroyed records; and failed to keep 
proper books and records, respondents’ registration is suspended for 
nine months, and respondents are ordered to cease and desist from such 
violations of the act and the regulations thereunder and to keep proper 
books and records. 


. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration (now Livestock Division, Agricultural Marketing Service). 
Mr. David Lavien, of Boston, Massachusetts, for respondents. Mr. Jack 
W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The Order of Inquiry 
and Notice of Hearing, filed by the Acting Director of the Live- 
stock Branch, Production and Marketing Administration (now 
Livestock Division, Agricultural Marketing Service), on October 
6, 1953, charges the respondents with various violations of the 
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act and the regulations promulgated thereunder which were in 
effect prior to September 1, 1954 (9 CFR 201 et seq.), herein- 
after referred to as the regulations. On October 26, 1953, respon- 
dents filed an answer admitting certain of the allegations con- 
tained in the Order of Inquiry, denying others, and making cer- 
tain explanations concerning the charges of violation. On Decem- 
ber 20, 1954, Hearing Examiner Jack W. Bain scheduled the 
matter for oral hearing in Boston, Massachusetts, beginning on 
January 10, 1955. On January 4, 1955, respondents, by their 
attorney, filed a telegram requesting that the hearing be post- 
poned and stating that respondents would file an amended answer 
admitting the allegations contained in the Order of Inquiry. On 
January 5, 1955, the Hearing Examiner granted this request. 
Respondents, by their attorney, filed an amended answer on Janu- 
ary 21, 1955, in which they admitted all the allegations contained 
in the Order of Inquiry, waived the right to an oral hearing and 
to the report of the Examiner, and consented “to the issuance of 
an appropriate order, with findings of facts, (1) requiring re- 
spondents to cease and desist from the practices complained of 
in said Order of Inquiry and Notice of Hearing, [and] (2) re- 
quiring respondents to henceforth keep such accounts, records, 
and memoranda as fully and correctly disclose all transactions 
involved in their business at stockyards posted under the Packers 
and Stockyards Act of 1921, as amended.” Respondents’ amended 
answer also stated that “inasmuch as the respondents have ceased 
operations at the Posted Markets for a long period of time and 
that there be no further hardship on the respondents, this Answer 
is filed with the supposition that the suspension of the respon- 
dent’s registration be for a period not longer than eight (8) or 
nine (9) months and that the date of the issuance of the Order 
will be during the month of January, 1955.” 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, recommended that the order consented to by respon- 
dents be issued and that the period of suspension of respondents’ 
registration be fixed at nine months, commencing on the effective 
date of such order. 


FINDINGS OF FACT 


1. The Brighton Stock Yards, Boston, Massachusetts, herein- 
after referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions of 
the act. 
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2. The respondents are registered with the Secretary of Agri- 
culture as a market agency to sell livestock on a commission 
basis, and as a dealer to buy and sell livestock for their own 
account, at the stockyard, and at the times of the transactions of 
respondents hereinafter referred to were so registered. On or 
about June 23, 1952, the name under which respondents were 
then registered was changed from Alton F. Resnick and William 
D. Resnick, d/b/a M. B. Resnick and Sons, to Alton F. Resnick 
and William D. Resnick, d/b/a Resnick Brothers. 


8. In more than 500 transactions, as set forth in the order of 
inquiry, and in divers other transactions during the year 1951, 
1952, and 1953, respondents, at the stockyard, sold livestock con- 
signed to them for sale on a commission basis and failed properly 
to account for or remit to the consignors the full net proceeds of 
such sales. In connection with such transactions, respondents 
made, or caused to be made, false entries in the accounts, rec- 
ords, and memoranda required to be kept by them under the act 
and regulations, and neglected and failed to make, or cause to be 
made, full, true, and correct entries in such accounts, records, 
and memoranda, in that respondents issued and submitted to the 
consignors of the livestock accounts of sale, copies of which were 
made a part of respondents’ accounts, records, and memoranda, 
which failed to show the names of the purchasers, which reported 
as the sale weights of the livestock weights lower than those 
obtained by respondents on stockyard scales at the time of the 
sales, and which reported as the net proceeds due to the con- 
signors of the livestock amounts lower than the actual net pro- 
ceeds of the sales. 


4. Prior to July 29, 1953, respondents, without the consent in 
writing of the Assistant Administrator of the Production and 
Marketing Administration, United States Department of Agri- 
culture, or any other official of said Department authorized to 
give such consent, destroyed or disposed of books, records, docu- 
ments, or papers which contained, explained, or modified the 
transactions referred to in Finding of Fact 3. 


5. Since January 1, 1952, respondents have failed to keep 
such accounts, records, and memoranda as fully and correctly 
disclose all transactions involved in their business at the stock- 
yard, in that the only records kept by them since such date are 
a ledger and cancelled checks relating to their business at the 
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stockyard since January 1, 1952. Such ledger fails to show the 
prices and weights of livestock handled by respondents on a com- 
mission basis at the stockyard. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, which 
respondents have admitted, it is concluded that respondents wil- 
fully violated sections 304, 307, 312(a), and 401 of the act (7 
U.S.C. 205, 208, 213(a), 221), sections 201.43 and 201.55 of the 
regulations (9 CFR 201.48, 201.55), and section 10 of an act 
entitled ‘“‘An Act to Create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” (15 U.S.C. 50), 
which section is incorporated in and made a part of the Packers 
and Stockyards Act, 1921, by section 402 of the latter act (7 
U.S.C. 222). 

By reason of the facts set forth in Finding of Fact 4, which 
respondents have admitted, it is concluded that respondents wil- 
fully violated section 401 of the act (7 U.S.C. 221) and section 
201.50 of the regulations (9 CFR 201.50). 

By reason of the facts set forth in Finding of Fact 5, which 
respondents have admitted, it is concluded that respondents wil- 
fully violated section 401 of the act (7 U.S.C. 221) and section 
201.46 of the regulations (9 CFR 201.46). 

Inasmuch as the respondents have consented to the issuance of 
an appropriate order as described in the Preliminary Statement 
and the complainant has recommended that such an order be 
issued, the order will be issued. 


ORDER 


Respondents are hereby ordered: 
(1) to cease and desist from the violations set forth in the 
Findings of Fact; and 


(2) to keep such accounts, records, and memoranda as will 
fully and correctly disclose all transactions involved in their 
business as a market agency and dealer at the stockyard. 

Respondents’ registration under the act is suspended for a 
period of nine months beginning on the effective date of this 
order. 

This order shall become effective on the sixth day after this 
service, and copies hereof shall be served upon the parties by 
registered mail or in person. 
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(No. 4149) 


HOLLAND AND MCCHESNEY v. MACDOUGAL BROTHERS. PACA 
Docket No. 6389. Decided January 3, 1955. 


Failure to Pay Purchase Price of Potatoes—Default 


Where complainant alleged that it sold and delivered potatoes to respondent 
but respondent failed to pay the purchase price, held, that in accordance 
with the rules of practice under the act, respondent’s failure to file an 
answer constitutes an admission of the allegations in the complaint and 
a waiver of oral hearing, and respondent’s failure to pay the purchase 
price is in violation of section 2 of the act for which complainant should 
be awarded reparation. 


Holland and McChesney, of Freehold, New Jersey, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 2, 1954. A formal 
complaint was filed on September 30, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of 350 
cwt. of potatoes sold and delivered to respondent in July 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 5, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Alfred J. Hol- 
land and Arthur McChesney, trading as Holland and McChesney, 
whose post office address is Freehold, New Jersey. 
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2. Respondent is a partnership composed of Dan MacDougal 
and Donald MacDougal, trading as MacDougal Brothers, whose 
post office address is Avoca, New York. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 







8. In the course of interstate commerce and by oral contract, 
complainant on July 26, 1954, sold to respondent 350 cwt. of U.S. 
No. 1, Size A potatoes, at $3.65 per cwt., delivered. 







4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Freehold, New Jersey, in inter- 
state commerce, to respondent at Avoca, New York. Upon arrival 
at destination, respondent accepted the potatoes and made no 
complaint with respect thereto. 








5. The purchase price of the 350 cwt. of potatoes is $1,277.50, 
less $100.00 allowance for freight charges, or $1,177.50, no part 
of which has been paid by respondent to complainant. 







6. A formal complaint was filed on September 30, 1954, which 
was within 9 months after the cause of action accrued. 








CONCLUSIONS 






Failure of respondent to file an answer to the formal com-- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 350 cwt. of potatoes is in violation of Sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of $1,177.50, with interest, and the facts should be 
published. 












ORDER 






Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,177.50, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1954, until paid. 

: The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4150) 


H. ROTHSTEIN & SONS v. IDEAL FRUIT & PRODUCE COMPANY, INC. 
PACA Docket No. 6387. Decided January 3, 1955. 


Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 14 A.D. 20, applicable here. 


H. Rothstein & Sons, of Philadelphia, Pennsylvania, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 6, 1954. A formal complaint 
was filed on October 4, 1954. Complainant seeks an award of 
reparation in the amount of the purchase price of 550 lugs of 
tomatoes sold and delivered to respondent in June 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 8, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Maxwell Roth- 
stein and Israel Rothstein, doing business as H. Rothstein & Sons, 
whose post office address is 134 Walnut Street, Philadelphia 6, 
Pennsylvania. 


2. Respondent, Ideal Fruit & Produce Company, Inc., is a 
corporation, whose address is 210 Court Street, Syracuse, New 
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York. At the time of the transaction involved herein, respondent 
was licensed under the Act. 







3. In the course of interstate commerce, and by oral contract 
after inspection by respondent’s agent, complainant on June 17, 
1954, sold to respondent 550 lugs of 6 X7 size Texas tomatoes, at 
$2.15 per lug, f.o.b. Philadelphia acceptance. 








4. Tomatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Philadelphia, Pennsylvania, in 
interstate commerce, to respondent at Syracuse, New York. Upon 
arrival at destination, respondent unloaded and sold a portion of 
the tomatoes and thereafter, without complainant’s knowledge or 
consent, respondent returned the balance of the shipment to 
Philadelphia for disposition. Complainant refused to take back 
the tomatoes and respondent’s agent resold them in Philadelphia. 











5. The total purchase price of the 550 lugs of tomatoes is 
$1,182.50, no part of which has been paid by respondent to 
complainant. 







6. A formal complaint was filed on October 4, 1954, which 
was within 9 months after the cause of action accrued. 







CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the Rules of Practice (7 
CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 550 lugs of tomatoes is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $1,182.50, with interest, and the facts should be 
published. 


















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,182.50, with 
interest thereon at the rate of 5 percent per annum from July 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4151) 


SIMON & DUNLAP v. THOMAS J. MALONEY. PACA Docket No. 6204. 
Decided January 3, 1955. 


Failure to Pay Balance of Purchase Price—Advance Made 
by Buyer’s Agent to Seller—Subrogation 


Where complainant, acting as respondent’s agent, purchased potatoes for 
respondent and advanced the amounts of the purchase prices to the 
sellers, but respondent failed to reimburse complainant, held, complainant 
should be subrogated to the rights of the sellers and is entitled to 
recover from respondent the balance of the purchase prices due in 
connection with the transactions, — 


Rejection of Commodity without Reasonable Cause— 
Evidence—Market Value of Commodity 


Where complainant alleged that he, as agent of the buyer, advanced to the 
sellers the prices agreed to be paid for cull potatoes by the buyer and 
the buyer thereafter rejected the potatoes because they failed to grade 
U.S. No. 1, held, that as the evidence, including the official market 
quotations, sustains the complainant’s version of the contract, the rejec- 
tion was without reasonable cause, and reparation should be awarded 
complainant in the amount of the difference between the contract price 
and the amount received from respondent on resale. 


. Lepoold Mamolen, of Philadelphia, Pennsylvania, for complainant, Mr. 
Thomas J. Maloney, of Freehold, New Jersey, respondent, pro se. Mrs. 
Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 15, 1954, complainant 
seeks to recover $307.40. This sum is alleged to be the balance due 
complainant in connection with the purchase by complainant for 
respondent’s account of 600 bags of potatoes, the purchase price 
for which was advanced by complainant to the seller. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served, by registered mail, on re- 
spondent on March 4, 1954. A copy of the Department’s report of 
investigation was served, by registered mail, on counsel for com- 
plainant on the same date. Respondent filed an answer to the 
formal complaint denying liability. 
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Inasmuch as the amount involved herein is less than $500, sub- 
mission of evidence was made in accordance with the shortened 
method of procedure, as provided by Section 47.20 of the Rules of 
Practice. As provided by such procedure, complainant requested 
that the formal complaint and exhibits previously filed by it be 
considered as its opening statement. Respondent filed an answer- 
ing statement which included an affidavit of a former employee, 
H. M. White. This concluded the submission of evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Elwood T. Dunlap, trading 
as Simon & Dunlap, whose post office address is 145 Callowhill 
Street, Philadelphia, Pennsylvania. 


2. Respondent, Thomas J. Maloney, is an individual, whose 
post office address is Freehold, New Jersey. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about January 12, 1953, in the course of interstate 
commerce, the parties entered into an agreement whereby com- 
plainant agreed to purchase for the account of respondent 291 
50-pound bags of Maine cull potatoes from the W. J. Westcott 
Company, Philadelphia, Pennsylvania, at a price of $1.40 per bag, 
f.o.b., and 309 50-pound bags of Maine cull potatoes from I. Kal- 
lish & Sons, from Philadelphia, Pennsylvania, at a price of $1.00 
per bag, f.o.b. It was further agreed between the parties that 
complainant would make no charge for his services in negotiating 
this sale. 


4. On or about January 12, 1953, complainant, acting as re- 
spondent’s agent, negotiated the sales described in Finding of 
Fact No. 3 above between the W. J. Westcott Company and 
I. Kallish & Sons as sellers, and respondent as purchaser. 


5. On or about January 13, 1953, an official U. S. Government 
inspection was made of the 600 bags of potatoes described in 
Findings of Fact Nos. 3 and 4 above. The trucklot inspection 
evidencing this inspection reads, in part, as follows: 


“Product, Brand and Marks—600 bags mostly branded ‘50 
Lbs. net, Maine Potatoes, Yankee Brand’ and stamped ‘M. 
Tabenken, Bangor Maine.’ 
“Pack— Size—Gen. 2 to 314 inches in diameter; 
undersize within tolerance. 
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“Quality and Condition—Mature; fairly well to well shaped; 
fairly clean to slightly dirty. Grade defects range from 25 
to 50%, averaging approximately 40%, chiefly bruises and 
sunburn, including approximately 10% serious damage. Most- 
ly firm; 80% of samples 1 to 2% soft rot, 20% show 3 to 6%, 
averaging 3% slimy soft rot. 

“Grade—Fails to grade U. S. No. 1, Size A, 2 inch min., but 
now shows approximately 60% U.S. No. 1. 
“Remarks—Quality, 3% soft rot.” 

6. On or about January 13, 1953, respondent informed com- 
plainant by long distance telephone that respondent would send 
its truck that day to pick up the potatoes. 

7. On January 16, 1953, respondent had not yet sent its truck 
to pick up the potatoes sold to him by the Westcott Company. 
Thereupon complainant made arrangements for transportation 
of the potatoes by the Houff Transportation Company of Phila- 
delphia, Pennsylvania. This seller was unwilling to extend credit 
to respondent, and complainant agreed to permit the Westcott 
Company to charge complainant’s account for the potatoes before 
releasing the shipment to respondent. On the same date, com- 
plainant advised respondent of the arrangements made with the 
Westcott Company by long distance telephone, and respondent 
stated that he would send his check for the potatoes to complainant 
immediately. Thereafter the potatoes purchased from the Westcott 
and Kallish firms were delivered to and accepted by respondent. 
Prior to shipment, complainant paid inspection, loading and check- 
ing charges totalling $27.00 on the potatoes involved herein. 

8. On January 19, 1953, respondent advised complainant that 
the potatoes in controversy “had been rejected,” and that respond- 
ent was attempting to dispose of them to other buyers. Com- 
plainant replied that it had no interest in the transaction, but 
recommended prompt disposition of the potatoes. 

9. On April 15, 1953, respondent rendered a statement to com- 
plainant reading, in part, as follows: 


“Net returns on 600 sax 50s to Bluefield, W. Va. 877.00 
Your net returns load 335 sax 2/10/53 323.70 
Your net returns load 150 sax 2/24/53 226.50 
550.20 
Less amount due you 377.00 
Net amount due us 173.20” 


On April 30, 1953, complainant sent its check for $173.20 to 
respondent. 
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10. On or about July 21, 1953, complainant learned for the 
first time that respondent had failed and refused to pay to 
I. Kallish & Sons the $309.00 due that firm for the purchase price 
of the potatoes referred to in Findings of Fact Nos. 3 and 4 
above. Complainant thereafter made full settlement with this 
firm by the payment to them of $250.00 for the potatoes. 


11. An informal complaint was filed on October 16, 1953, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 


In answer to complainant’s allegations to the effect that the 
transaction in controversy involved the sale to respondent of cull 
potatoes, and that prior to the sale the inspection certificate cov- 
ering the shipment was read verbatim over long distance tele- 
phone to respondent’s agent and employee, Harold M. White, 
respondent denies that he agreed to buy “cheap” potatoes. He 
alleges that the inspection certificate ‘was a complete surprise 
as the potatoes were not now as previously represented;” and 
that ‘‘The inspection as read to Mr. White came AFTER the 
potatoes were ‘in trouble.’ ”’ White’s affidavit in support of these 
allegations was submitted by respondent. 


With respect to the kind of potatoes in controversy, Exhibit 10 
attached to the report of investigation, which is a copy of a letter 
addressed by the Fruit and Vegetable Division to respondent on 
January 13, 1954, contains the following excerpt: 


“It is noted therefrom, that, among other things, you state 
U. S. No. 1, Size A potatoes were expected, and that culls or 
Commercials were not purchased. This would be hard to 
understand due to official market quotations prevailing in 
Philadelphia or or about January 13, 1953 for Maine pota- 
toes. They show that during the entire period from January 
9 to January 16, 1953, inclusive dates, U. S. No. 1, Size A 
Maine potatoes in 50 pound sacks were selling mostly within 
a range of $2.10 to $2.25. In other words, this grade was 
quoted at from 75¢ to $1.15 above the prices of $1 and $1.40 
stated by the complainant. At the same time, and during this 
period, Maine culls in 100 pound sacks were quoted at $1.75; 
and in 50 pound sacks at $1.25. Unclassified potatoes were 
quoted at $1.40 per 100 lbs. It will be noted that these quota- 
tions coincide rather closely with the prices claimed by 
complainant.” 
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Upon the basis of the prices referred to above, and upon other 
evidence of record, we accept as correct complainant’s version of 
the transaction as to the kind of potatoes covered by the contract. 


Respondent next contends that he did not purchase the potatoes 
from the Westcott and Kallish firms, but from complainant. 
Respondent also takes issue with complainant’s statement that 
complainant had no financial interest in the transaction; and 
respondent refers to the fact that, upon receipt of respondent’s 
statement of April 15, 1953, complainant “credited the returns on 
these potatoes to himself and returned his personal check to us 
for a balance due us from previous dealings.” Respondent’s con- 
tention is not supported by the evidence. Exhibit 4 attached to 
the complaint is a copy of a letter addressed by White for respond- 
ent to complainant on April 24, 1953. In this letter respondent 
states that “It is true you purchased the load of potatoes for us, 

. .”’ Further evidence that complainant acted as agent for re- 
spondent herein is found in Exhibit 5 attached to the complaint. 
This is a copy of a letter addressed by the Kallish firm to respond- 
ent on July 20, 1953, reading, in part, as follows: “We reiterate 
for the last time! We sold you 300/100 lb bags of potatoes at $1.00 
per bag thru your agents, Simon & Dunlap on January 16, 1953. 
This load was not sold (we repeat was not sold) to Simon & Dun- 
lap. We expect you (not them) to pay us $309.00.” From the above 
we conclude that the sales in controversy were made by the 
Westcott and Kallish firms as sellers to respondent as purchaser. 


Respondent, having accepted the potatoes, became liable for the 
purchase price thereof. Such purchase price, plus certain addi- 
tional charges, was paid by complainant. In C. H. Robinson Com- 
pany v. Independent Distributing Company, and Kelly & Schaffer 
Company, 5 A.D. 198, 201, wherein complainant, a broker, ad- 
vanced the amount of the purchase price at the seller’s request, 
we held that the broker’s interest and equity was more than that 
of a mere volunteer; and that the broker, who had acted as the 
seller’s agent in negotiating the sale with respondent-buyer, was 
subrogated to the rights of the seller. Reparation was awarded 
the broker for the advance. A similar result was reached in C. H. 
Robinson Company v. Ed G. Wright, 6 A.D. 604, wherein a broker, 
who had acted in negotiating the sale as agent for both the seller 
and the buyer, advanced the purchase price to the seller and was 
seeking to recover such advance from the purchaser. We conclude 
that complainant in this case should be subrogated to the rights 
of the Westcott and Kallish firms, and is entitled to recover from 
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respondent the balance of the purchase price due in connection 
with the two shipments. 

The invoice value of the 291 bags of potatoes purchased by 
respondent from the Westcott Company totalled $407.40. The 
Kallish claim originally amounted to $309.00, but was settled by 
complainant with that firm for $250.00. Complainant paid both 
these sums, and in addition advanced a total of $27.00 for inspec- 
tion, loading and checking charges prior to delivery of the pota- 
toes to respondent. A credit of $550.20 is admittedly due from 
complainant to respondent on other transactions, in connection 
with which complainant paid $173.20. This results in a balance 
of $307.40 due from respondent to complainant. Respondent’s 
failure to pay this amount is a violation of section 2 of the act 
for which reparation, with interest, should be awarded to com- 
plainant. The facts and circumstances as set forth herein should 
be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $307.40, plus interest thereon at the 
rate of 5 percent per annum from August 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 


published. 
Copies hereof shall be served upon the parties. 


(No. 4152) 


L. N. STONER v. HUGH A. Boss. PACA Docket No. 6286. Decided 
January 3, 1955. 


Failure to Pay Balance of Purchase Price of Water- 
melons—Default 


Where complainant claimed reparation in the amount of the alleged unpaid 
balance of the purchase price of watermelons sold and delivered to 
respondent, held, that in accordance with the rules of practice under the 
act, respondent, by failing to file an answer, admitted the material facts 
alleged in the complaint and waived oral hearing, and his failure to pay 
promptly to complainant the balance of the purchase price is a violation 
of section 2 of the act, for which reparation should be awarded to 
complainant. 


Mr. L. N. Stoner, of Foley, Alabama, complainant, pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 22, 1954, complainant seeks 
to recover the balance of the purchase price due for two truck- 
loads of watermelons sold to respondent and delivered pursuant 
to respondent’s instructions. 

A copy of the Department’s report of investigation was served 
by registered mail upon complainant on June 5, 1954. Copies of 
the formal complaint and of the Department’s report of investi- 
gation were served by registered mail upon respondent on June 
8, 1954. At the time of service of the formal complaint upon 
him, respondent was notified in writing that an answer thereto 
should be filed within 20 days, and that failure to answer would 
constitute a waiver of oral hearing and would be deemed to be 
an admission of the allegations of the complaint. Notwithstand- 
ing such notice respondent failed to file an answer. Accordingly, 
the issuance of an order is authorized without further proceed- 


ings. 






















FINDINGS OF FACT 






1. Complainant is an individual L. N. Stoner, whose post 
office address is Box 115, Foley, Alabama. 






2. Respondent is an individual, Hugh A. Boss, whose post 
office address is 620 North Lafayette Street, Greenville, Michi- 
gan. At the time of the transaction involved herein, respondent 
was licensed under the act. 







3. On or about June 26, 1953, contemplating shipments of a 
perishable agricultural commodity in the course of interstate 
commerce, the parties entered into a contract for the sale by 
complainant to respondent of two truckloads of watermelons, 
U.S. No. 1, to average not less than 30 pounds each, at an agreed 
price of $2.25 per cwt., f.o.b. shipping point. It was further 
agreed that complainant would advance the delivery charges to 
the haulers and bill respondent for such charges. 












4. On or about June 26, 1953, pursuant to the contract de- 
scribed in Finding of Fact No. 3, and in accordance with instruc- 
tions received from respondent, complainant shipped to Henry J. 
Eavy, Richmond, Indiana, 29,660 pounds of watermelons having 
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an invoice value of $667.35; and complainant shipped to the 
Standard Grocery Company, Indianapolis, Indiana, 27,150 pounds 
of watermelons having an invoice value of $610.88. Both ship- 
ments met the requirements of the contract entered into between 
complainant and respondent, and both were received and accepted 
by respondent’s purchasers. 


5. Complainant advanced transportation charges of $341.09 
on the Richmond, Indiana, shipment, and $285.07 on the Indian- 
apolis, Indiana shipment. The purchase price, plus transportation 
charges advanced by complainant on the two shipments, totaled 
$1,904.39. In January 1954, respondent made a payment on the 
shipments of $104.39; and on February 10, 1954, he paid an addi- 
tional $100.00 on account. The balance due is $1,700.00. 


6. The formal complaint was filed on March 22, 1954, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal] com- 
plaint constitutes an admission of the facts alleged therein and 
a waiver of oral hearing, as provided in the Rules of Practice 
(7 CFR 47.8(c)). 

On July 15, 1954, complainant advised the Department that 

respondent had agreed to take monthly payments of $100 each, 
commencing on August 1, 1954, and complainant requested that 
further action in the proceeding be withheld. On December 16, 
1954, complainant advised the Department that he had received 
no payment from respondent, and he requested that further 
action be taken herein. 
- Respondent’s failure to pay to complainant the balance due for 
the two shipments of watermelons involved herein is a violation 
of section 2 of the act, for which reparation in the amount of 
$1,700, plus interest, should be awarded complainant. The facts 
and circumstances as set forth herein should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $1,700, plus interest 
thereon at the rate of 5 percent per annum from March 1, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished, and copies hereof shall be served upon the parties. 
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(No. 4153) 


D. PARKE CUSTIS v. STATE PRODUCE COMPANY. PACA Docket No. 
6282. Decided January 7, 1955. 


Failure to Pay Net Proceeds—Principal and Agent— 
Loss Due to Misconduct of Agent 


Where an agent for both complainant and respondent made a contract for 
them whereby complainant was to ship potatoes to respondent for sale 
on consignment, and, on the first shipment, respondent paid the agent 
who in turn paid the complainant, but on the second shipment, respondent 
paid the agent who, thereafter, misappropriated the money, held, between 
the two innocent principals, the respondent was the first to repose 
confidence in the agent by sending its money to him, and, therefore, 
respondent must pay the net proceeds to complainant. 


. W. J. Vaughan, of Onley, Virginia, for complainant. State Produce Com- 
pany, of Newark, New Jersey, respondent, pro se. Mr. Champe T. 
Broaddus, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received on February 8, 1954, and 
formal complaint was filed on May 13, 1954. Complainant seeks 
an award of reparation in the amount of $450, alleged to be the 
net proceeds due from the sale on consignment, by respondent, of 
500 50-pound sacks of potatoes, the property of complainant. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served, by regis- 
tered mail, on respondent on May 26, 1954. On the same day, by 
registered mail, a copy of the report of investigation was served 
upon complainant. Respondent’s answer, filed on June 10, 1954, 
admits the potatoes were received and sold; asserts that net pro- 
ceeds were forwarded to O. J. Ross, Onley, Virginia, with whom 
it had conducted the transaction; and denies any liability to 
complainant. 


Inasmuch as the amount involved herein is less than $500, the 
issues are resolved under the shortened method of procedure, as 
provided by section 47.20 of the rules of practice. In accordance 
with such procedure, complainant filed an opening statement, 
respondent filed an answering statement and complainant filed a 
statement in reply. 
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FINDINGS OF FACT 


1. Complainant, D. Parke Custis, is an individual whose ad- 
dress is Nassawadox, Virginia. 







2. Respondent is a partnership composed of Lawrence A. 
Peyser, Harry Bernstein, Max Meyers, Sol Waltman and Harry 
Polonsky, doing business as State Produce Co., whose address is 
222-230 Miller Street, Newark 5, New Jersey. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On or about July 13, 1953, in the course of interstate com- 
merce, complainant shipped respondent 500 50-pound sacks of 
potatoes to be sold on consignment. 













4. The shipment was made pursuant to the request of O. J. 
Ross of Onley, Virginia, who acted as broker-agent for both par- 
ties to the transaction. 









5. Respondent rendered an account sales together with its 
check in the amount of $450, representing net proceeds of the 
sale of the potatoes, to O. J. Ross, who converted the funds to 
his own use and is now insolvent and unable to pay complainant. 








6. At the time of the receipt of the funds representing the 
net proceeds of the sale of the potatoes, O. J. Ross was the agent 
of respondent with respect to such funds. 






7. There is now due and owing from respondent to complain- 
ant the sum of $435, no part of which has been paid. 






8. Informal complaint was filed within nine months after the 
cause of action accrued. 






CONCLUSIONS 









In this proceeding the material facts are undisputed. Respon- 
dent acknowledges that prior to the transaction here involved it 
had done “considerable business” with one O. J. Ross. The latter 
states that about the time of this transaction he “had been giving 
State Produce Company liberal shipments of potatoes on con- 
signment in hundred-pound bags and they were anxious to secure 
some potatoes in fifties ;” that he “contacted Mr. Custis and after 
telling him the market in Newark, he agreed to send along a 
couple of loads of the fifties, after I told him just about what net 
he could expect for his potatoes.”” Respondent rendered an account 
sales with net proceeds to Ross for the first load. In turn, 
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Ross paid complainant therefor. This proceeding involves the 
second or other load comprised of 500 50-pound sacks of white 
potatoes. In payment therefor, respondent forwarded its check 
to Ross in the amount of $450 representing net proceeds. Ross 
states that he deposited the funds “in the usual way.” He has 
since failed to pay complainant and admits financial inability to 
do so. By reason of the insolvency of Ross complainant seeks an 
award of reparation against respondent. 

Respondent sets forth that in their course of business with 
Ross it was their “practice to make returns to him directly.” 
Further, that: 

“We were never in contact with the grower. Mr. Custis re- 
ceived payment from Mr. Ross directly, and did not give 
any instructions with the shipment that returns on the sec- 
ond load were to be handled any different from the first ship- 
ment, Mr. Ross states he received our check which was in 
accordance with the instructions we received. We did busi- 
ness with Mr. Ross, sent our check and accounting to him.” 
Complainant’s receipt for the potatoes dated July 15, 1953, and 
duly signed for on behalf of respondent, contains the following 
words in bold type: 
“Received of 
D. P. CUSTIS 
NASSAWADOX, VIRGINIA 
Sold to State Produce, 222 Miller St. 
Newark, N. J.” 


Complainant contends that this constituted ample notice to re- 
spondent that the potatoes were, in fact, the property of com- 
plainant. Moreover, that heretofore such companies as respondent 
had sent “the commission for the sale to the broker and . . . the 
check minus brokerage to us. Hence, we are still looking to State 
Produce for the money.” 

We are not unmindful of respondent’s apparent position that 
it dealt with Ross as a principal. To the contrary, however, are 
the admissions of respondent which disclose that Ross was act- 
ing generally for respondent obtaining potatoes and, perhaps, 
other produce. As to this transaction, respondent asked Ross to 
obtain the potatoes and complainant furnished the potatoes in 
“fifties” as requested by respondent through Ross. Furthermore, 
on the invoice the potatoes were clearly shown to be the property 
of complainant and were receipted for as such by respondent. 
Payment for the first load through Ross was characteristic of a 
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brokerage relationship in which Ross acted as agent for both 
parties. In our view this was the true relationship of Ross as to 
both loads of potatoes and we so conclude. If he was not acting 
as agent by express consent of both parties the facts clearly dis- 
close that he was so acting by their implied consent. 


Having found that Ross was acting as broker-agent for both 
parties to the transaction, the problem requiring determination 
is which of the parties shall suffer the loss caused by Ross’ con- 
version of the funds. In short, which of the two innocent parties 
must suffer? Most of the authorities involve a go-between acting 
either as agent, broker or attorney for both the lender and bor- 
rower of money who misappropriates the funds after they have 
been entrusted to his possession. The leading case in Virginia is 
that of Kirkpatrick & Howard v. Warden (1916), 118 Va. 382, 
87 S.E. 561, in which the borrower of funds indorsed a check 
representing the loan proceeds to the attorney acting for both 
borrower and lender who, thereafter, misappropriated the money. 
The attorney was a Capt. Johnson, the lenders were Kirkpatrick 
& Howard, the borrower a Miss Warden, and in resolving the 
controversy the court reasoned as follows: 

“If Kirkpatrick & Howard had intended Capt. Johnson to 
pay the money out as their attorney, they would have made 
the check payable to him. They did not entrust him with the 
money, and the power to use the proceeds of the check was 
conferred upon him by Miss Warden. If, therefore, he can 
be regarded in any sense as the agent of Kirkpatrick & 
Howard, he certainly cannot be regarded as their agent to 
receive the money. This power to collect the check was con- 
ferred solely by her at the same time that she entrusted him 
with the executed mortgage and bond. At the time of the 
misappropriation he certainly had her money, and not the 
money of Kirkpatrick & Howard. It seems to us that this 
proposition is not less true than it would have been if she 
herself had taken the check to the bank, cashed it, and 
turned the proceeds over to him. Counsel for the appellees 
state in their brief, thus agreeing in this respect with the 
position of counsel for the appellants, that the controlling 
question in this case is: ‘Whose agent was J. R. Johnson at 
the time of the misappropriation of the funds?’ We think it 
follows, from the facts and considerations stated above, that 
he was handling money which Miss Warden had delivered 
to him and was therefore certainly her agent in respect 
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thereto; and this conclusion appears to be supported by 
authority. See Henken v. Schwicker, 174 N. Y. 298, 66 N.E. 
971; Trustees, etc., of Presbyterian Church v. Livington, 
210 Pa. 536, 60 Atl. 154; Pepper v. Cairns, 133 Pa. 114, 19 
Atl. 336, 7 L. R. A. 750, 19 Am. St. Rep. 625; Land Mort- 
gage Co. v. Preston, 119 Ala. 290, 24 South, 707; Murphy v. 
Becher, 101 Minn. 329, 112 N. W. 264. Without going into 
any review or discussion of these authorities, it is sufficient 
to say that they fully support the conclusion above ex- 
pressed.” (Underscoring added.) 


In the more recent case of Virginia-Carolina Joint-Stock Land 
Bank v. Lyles (1929), 197 N.C. 413, 149 S.E. 377 the court’s 
opinion contains an exhaustive compilation of the authorities 
from which the following is quoted: 
“In Wilmington & W. R. Co. v. Kitchin, 91 N.C. at page 44, 
the principle is thus stated by Ashe, J., and has been time 
and time again reiterated in this jurisdiction: ‘Where one 
of two persons must suffer loss by the fraud or misconduct 
of a third person, he who first reposes the confidence, or by 
his negligent conduct made it possible for the loss to occur, 
must bear the loss.’ State ex rel Barnes v. Lewis, 73 N. C 
138, 21 Am. Rep. 461; Vass v. Riddick, 89 N.C. 6; Railroad 
v. Barnes, 104 N. C. 25, 10 S. E. 83; Ellison v. Sexton, 105 
N. C. 356, 11 S. E. 180, 18 Am. St. Rep. 907; Medlin v. Bu- 
ford, 115 N. C. 260, 20 S. E. 463; Havens v. Bank of Tar- 
boro, 182 N. C. 214, 43 S. E. 639, 95 Am. St. Rep. 627; Mur- 
chison Nat. Bank v. Oil Co., 150 N. C. 718, 64 S. E. 885; 
Campbell v. Huffines, 151 N. C. 262, 65 S. E. 1000, 184 Am. 
St. Rep. 987; Wynn v. Grant, 166 N. C. 39, 81 S. E. 949; 
Stelges v. Simmons, 170 N. C. 44, 86 S. E. 801; American 
Nat. Bank v. Dew, 175 N. C. 79, 94 S. E. 708; Mann v. 
Mann, 176 N. C. at page 363, 97 S. E. 175; Fain Grocery Co. 
v. Early & Daniels Co., 181 N. C. 459, 107 S. E. 497; See 
Atlantic Life Ins. Co. v. Rowland (C.C.A. 4th Circuit, 1927), 
22 F. (2d) 126; Kirkpatrick & Howard v. Warden (1916) 
118 Va. 382, 87 S. E. 561. An interesting discussion of this 
subject, which is termed ‘the dilemma of choosing between 
two innocent persons,’ may be found in Mechem on Agency 
(2d Ed.) vol. 1, —.531 et seq., and vol. 2, p. 1552.” (Under- 
scoring added.) 


To the same effect is the rule in the Federal Courts as applied 
in the most recent case of Cavalier-Jefferson Corp. v. Connecti- 
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cut Mutual Life Insurance Co. (C.C.A. 4th Circuit, 1954) 210 F. 
2d 542, in which Judge Dobie follows the ruling in Kirkpatrick 
& Howard v. Warden, supra, and reaffirms the principle that the 
loser in such disputes is he who “was ‘most at fault in letting it 
(the wrong) be brought about,’ or also ‘made the wrong pos- 
sible’.” 

Since respondent was charged with knowledge that the pota- 
toes were the property of the complainant and not the property 
of Ross it could have forwarded its check for the net proceeds to 
complainant, less the brokerage to which Ross was entitled. 
Duplicate statements of account sales could easily have been 
employed. Instead respondent chose to send the entire proceeds to 
Ross and was, therefore, the “first” to repose “the confidence” in 
Ross. Viewing the transaction in the light most favorable to 
respondent, it cannot be said that at the time the funds were 
turned over to Ross that he was less the agent of respondent 
than he was the agent of complainant. The authorities, however, 
tend to the stronger view that Ross was not, as to the funds, the 
agent of complainant since the funds had been delivered to him 
by respondent. This, simply, is the application, conversely, of the 
rule in Kirkpatrick & Howard v. Warden, supra. 

Remaining for consideration is a final question of accounting. 
From the evidence before us it appears that both loads of pota- 
toes were identical as to quantity and price obtained therefor by 
respondent. Since the record discloses that Ross remitted $435 
to complainant for the first load it is evident that he deducted 
$15 as a brokerage fee for that load. Consequently, complainant 
is not entitled to recover from respondent more than he would 
have received had the transaction as to the second load followed 
its normal and proper course, that is, $435. 

For the reasons stated, respondent’s failure to pay complainant 
the amount due on the second shipment is in violation of section 
2 of the act. Reparation should be awarded to complainant against 
respondent in the amount of $435, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $435, with interest thereon at 
the rate of 5 percent per annum from August 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4154) 


WEST INDIES COMPANY v. BILL ANGELO PRODUCE COMPANY. 
PACA Docket No. 6388. Decided January 7, 1955. 


Failure to Pay Balance of Purchase Price of Bananas— 
Default 


Headnotes in 14 A.D. 29, applicable here. 


West Indies Fruit Company, of Miami, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on October 25, 1954. Complainant 
seeks an award of reparation in the amount of the alleged un- 
paid balance of the purchase price of two truckloads of bananas 
sold and delivered to respondent during February and March 
1954. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on November 8, 1954. A copy of the report of investigation 
was served upon complainant on November 10, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, West Indies Fruit Company, is a corporation, 
whose post office address is Box 1940, Miami 11, Florida. 


2. Respondent is an individual, Bill Wilford Angelo, trading 
as Bill Angelo Produce Company, whose address is 1225 Park 
Street, Beaumont, Texas. At the time of the transactions com- 
plained of herein, respondent was not licensed under the Act, 
but was subject to license, and was subsequently issued a license 
after payment of the required fee and accrued arrearage. 
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3. In the course of foreign commerce and by oral contracts, 
complainant sold to respondent the following two lots of Ecuado- 
rian bananas, Specials, on the dates and at the prices indicated: 


2-14-54—1 Trailer bananas—10,510#—$4.50 CWT FOB—$472.95 
8.41 $481.36 


3-28-54—-1 Trailer bananas—10,660#—$4.75 CWT FOB— 506.35 
Wharfage 8.53 514.88 


$996.24 


4. Two truckloads of bananas meeting the specifications of the 
foregoing contracts were delivered by complainant to respondent 
at Galveston, Texas. Respondent accepted the bananas and made 
no complaint with respect thereto. 


5. The total purchase price of the two shipments of bananas 
is $996.24, of which respondent has paid only $312.92, leaving 
due and owing to complainant the sum of $683.32. 


6. A formal complaint was filed on October 25, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the Rules of Prac- 
tice (7 CFR 47.8(c) ). 

The evidence in the report of investigation discloses an admis- 
sion of liability by respondent to complainant in the amount 
sought as reparation. 


Respondent’s failure to make full payment promptly to com- 
plainant for the two truckloads of bananas is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $683.32, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $683.32, with in- 
terest thereon at the rate of 5 percent per annum from April 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4155) 
PACA Docket No. 5961. Decided January 7, 1955. 


Dismissal of Petition for Reconsideration—Suitable 
Shipping Condition 


Where complainant filed petition for reconsideration claiming that certain 
exhibits were not properly admitted in evidence and that the produce 
was in suitable shipping condition based on the shipping point inspection, 
held, the exhibits in question were not relevant to the issue, and as the 
destination inspection rather than the shipping point inspection is 
controlling in determining whether the produce was in suitable shipping 
condition, the previous ruling was-not in error, and the petition for 
reconsideration is dismissed. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on October 11, 1954, dismissing the complaint. 
Complainant sought to recover damages sustained as a result 
of respondent’s alleged unlawful rejection of a carload of lettuce 
sold and delivered to respondent in December 1952. The dismissal 
of the complaint was based upon our finding that respondent’s 
rejection of the lettuce was not without reasonable cause. On 
October 27, 1954, and within the time provided by the Rules of 
Practice, complainant filed a Petition for Reconsideration. 


Complainant takes exception to our ruling that certain exhibits 
attached to the complaint were not properly admitted in evidence, 
and to our conclusion that the lettuce was not in suitable shipping 
condition. 

None of the exhibits referred to has any relevancy to the one 
issue in the case, namely, whether the lettuce was in suitable 
shipping condition when shipped. Admitting those exhibits would 
not have changed our conclusion on this point. The shipping point 
inspection certificate, which we previously stated was entitled to 
consideration, shows that the lettuce graded U. S. No. 1, Standard 
Pack, on the date of shipment, December 1, 1952. But the destina- 
tion inspection made at St. Louis on December 8, 1952, showed 
approximately 40% of heads scattered through pack affected by 
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damage characteristic of freezing injury and so located in crates 
as to indicate injury occurred before packing. Despite the fact 
the destination inspection was restricted to product between 
doors and in one accessible stack each side of doorway, it is 
nevertheless evidence concerning the condition of the load at that 
time. Complainant’s contention appears to be that since the lettuce 
was certified as being in good condition at shipping point, it 
necessarily follows that the lettuce was in fact in suitable shipping 
condition. We do not agree. Suitable shipping condition is de- 
fined in the regulations (7 CFR 46.24(j)) as follows: 


“ ‘Suitable shipping condition,’ in relation to direct ship- 
ments, means that the commodity, at the time of billing, is 
in a condition which, if the shipment is handled under normal 
transporation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified 
in the contract of sale.” 


To determine whether there has been a “delivery without ab- 
normal deterioration at the destination specified in the contract 
of sale,” it is obviously necessary to rely primarily upon the 
destination inspection. A shipping point inspection certificate 
could be expected to show lack of suitable shipping condition only 


if the produce is already abnormally deteriorated or the inspection 
discloses a condition which would indicate lack of suitable ship- 
ping condition. The very purpose of the suitable shipping condi- 
tion warranty is to protect the buyer against defects which are not 
easily discernible, or not discernible at all, at shipping point. 


We note complainant’s statement that we held “that the lettuce 
was not in suitable shipping condition on the strength of a mere 
opinion of a destination inspector to whom no doubt respondent 
had indicated what he wanted him to find.” If this is intended to 
suggest that the inspector at St. Louis did not fairly report his 
findings, we reject any such conclusion. The inspector reported 
that approximately 40% of heads scattered through pack showed 
damage characteristic of freezing injury. His report as to the 
extent and location of damaged heads was not a matter of opinion, 
but of fact. His statement that location of damaged heads indi- 
cated that “injury occurred before packing” is in the nature of 
an opinion, an opinion with which we agree on the basis of the 
inspector’s finding that the damaged heads were scattered through 
the pack. 
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We find no error in our order of October 11, 1954, which ap- 
pears to be supported by the facts and the law applicable thereto. 
Complainant’s Petition for Reconsideration is, therefore, dis- 
missed without prior service upon respondent. 

Copies hereof shall be served upon the parties. 


(No. 4156) 


CIRULI BROTHERS v. EXCHANGE PRODUCE COMPANY. PACA Docket 
No. 6393. Decided January 19, 1955. 


Failure to Pay Balance of Purchase Price of Vegetables— 
Default 


Headnotes in 14 A.D. 29, applicable here. 


Ciruli Brothers, of Pueblo, Colorado, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 29, 1954. A formal com- 
plaint was filed on October 25, 1954. Complainant seeks an award 
of reparation for the balance of the purchase price of four truck- 
loads of vegetables sold and delivered to respondent during August 
and September 1953. 

A copy of the report of investigation made by the Department 
was served upon the complainant on November 22, 1954. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on November 23, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Charles A. Ciruli 
and David E. Ciruli, doing business as Ciruli Brothers, whose 
address is P. O. Box 575, Pueblo, Colorado. 


2. Respondent is a partnership composed of George Andrew, 
Christina Andrew, Nicholas Andrew, John G. Andrew and Louie 
G. Andrew, doing business as Exchange Produce Company, whose 
post office address is 4 South Lansing Street, Tulsa, Oklahoma. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following four lots of vege- 
tables on the dates and terms indicated: 








Date Unit 
1953 Commodity Price Extension Total 
August 4 176 sacks cabbage $1.20 $211.20 
6 certs. carrots 3.35 20.10 
15 doz. cauliflower 1.50 22.50 
30 erts. celery 2.75 82.50 
20 certs. celery 2.75 55.00 
40 certs. corn 2.50 100.00 
10 sacks corn 2.00 20.00 
2 bu. cucumbers 2.00 4.00 
5 certs. endive 4.25 21.25 
35 doz. mustard .50 17.50 
16 certs. onions 4.50 72.00 
10 certs. radishes 2.80 28.00 
3 erts. spinach 2.25 6.75 
4 lugs zucchini 1.75 7.00 
2 sacks rutabagas 2.25 4.50 
50 doz. turnip greens 45 22.50 
10 certs. pascal 3.00 30.00 
30 certs. cello carrots 4.00 120.00 
7 certs. cello spinach 5.50 38.50 
85 erts. Dry Pk. lettuce 5.25 183.75 
6 certs. Chinese cabbage 4.50 27.00 
50 doz. turnips .90 45.00 
$1,139.05 
Ice 53.75 
1,192.80 
Less credit for 91 sacks of cabbage 109.20 





Total $1,083.60 
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Commodity 


bu. beans 

doz. beets 

sacks cabbage 

sacks Red Cabbage 
doz. cauliflower 

crts. pascal 

certs. pascal 

certs. Chinese cabbage 
certs. romaine 

sacks corn 

bu. cucumbers 

doz. mustard 

erts. Gr. onions 

sacks Med. Yel. onions 
sacks Lge. Yel. onions 
sacks Med. White onions 
crts. parsley 

certs. radishes 

doz, turnips 

certs. cello celery 

erts. cello spinach 

bu. leaf lettuce 

bu. parsnips 

certs. cantaloupes 

certs. lettuce 


Extension 


49.30 
13.80 
75.00 
17.50 
37.50 
68.75 
27.50 
7.50 
45.00 
112.50 
9.50 
5.00 
67.50 
15.00 
108.00 
7.50 
49.50 
43.50 
7.50 
21.25 
77.00 
25.00 
6.00 
32.50 
160.00 


Total 


$1,089.10 


$1,124.10 
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Date Unit 
1953 Commodity Price Extension Total 
Sept. 1 5 erts. broccoli 4.00 20.00 
100 sacks cabbage 1.25 125.00 
5 sacks Red Cabbage 2.50 12.50 
20 sacks carrots 1.75 35.00 
45 doz. cauliflower 1.25 56.25 
5 erts. carrots 3.50 17.50 
10 certs. celery 2.75 27.50 
15 erts. celery 2.75 41.25 
10 certs. romaine 3.75 37.50 
15 sacks corn 1.50 22.50 
12 bu. cucumbers 1.90 22.80 
5 certs. endive 4.00 20.00 
10 certs. onions 4.50 45.00 
180 sacks Lge. Yel. onions 1.15 149.50 
10 sacks Med. Yel. onions .90 9.00 
5 sacks white onions 1.50 7.50 
5 certs. parsley 4.50 22.50 
2 sacks creaming onions 1.50 3.00 
15 erts. radishes 2.80 42.00 
10 certs. cello spinach 5.40 54.00 
25 bu. peppers 1.50 37.50 
9 certs. leaf lettuce 5.20 46.80 
10 sacks turnips 2.00 20.00 
40 certs. lettuce 3.25 130.00 
300 Ibs. pumpkin .03 9.00 
$1,013.60 
Ice 45.00 
Total $1,058.60 
Sept. 18 63 sacks yellow onions 1.10 69.30 
10 sacks Med Yel. onions 90 9.00 
5 sacks white onions 1.20 6.00 
$ 84.30 
Total $3,350.60 


4. Four lots of vegetables meeting the specifications of the 
foregoing contracts of sale were shipped by truck from loading 
points in the State of Colorado, in interstate commerce, to re- 
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spondent at Tulsa, Oklahoma. Upon arrival at destination, re- 
spondent accepted the 4 lots of vegetables in compliance with said 
contracts of sale and made no complaint with respect thereto. 


5. The total purchase price of the 4 lots of vegetables is 
$3,350.60, of which only $1,349.97 has been paid by respondent, 
leaving due and owing from respondent to complainant the sum 
of $2,000.63. 


6. Informal complaint was filed on March 29, 1954, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the pur- 
chase prices of the 4 lots of vegetables is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $2,000.63, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,000.63, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4157) 


SUMMERSWEET ORCHARDS SALES Co. v. GEORGE NACOL PRODUCE 
CoMPANY. PACA Docket No. 6371. Decided January 19, 1955. 


Failure to Pay Purchase Price of Peaches—Default 
Headnotes in 14 A.D. 20, applicable here. 


Summersweet Orchards Sales Co., of Lincoln, Nebraska, complainant, pro se, 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on October 6, 1954. Complainant seeks 
an award of reparation in the amount of the alleged purchase 
price of a truckload of peaches sold and delivered to respondent 
in June 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 20, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 21, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Arvid C. Eichberg, doing 
business as Summersweet Orchards Sales Company, whose post 
office address is Lincoln, Nebraska. 


2. Respondent is an individual, George Nacol, doing business 
as George Nacol Produce Company, whose post office address is 
302 Smith Street, Houston, Texas. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contract 
after inspection by respondent’s agent, complainant on June 14, 
1954, sold to respondent 487 bushels of peaches for the agreed 
price of $1,289.50, plus $10.00 advanced to the truck driver, 
making a total of $1,299.50. 


4. Peaches complying with the terms of the foregoing contract 
were shipped by truck employed by respondent from loading point 
in the State of Arkansas in interstate commerce to respondent at 
Houston, Texas. Upon arrival at destination, respondent accepted 
the peaches, but complained about the condition of the peaches on 
arrival. 


5. The purchase price of the 487 bushels of peaches inspected 
and accepted by respondent’s agent, plus funds advanced to the 
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truck driver, is $1,299.50, for which amount respondent’s agent 
tendered a check payable to complainant, which check was dis- 
honored by the bank on which it was drawn, and no part of the 
purchase price has been paid by respondent to complainant. 


6. Formal complaint was filed on October 6, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 487 bushels of peaches is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,299.50, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,299.50, with 


interest thereon at the rate of 5 percent per annum from July 1, 
1954, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4158) 


FOOTHILL CITRUS UNION, INC. v. LUNDE’S FRUIT & PRODUCE. 
PACA Docket No. 6367. Decided January 20, 1955. 


Failure to Pay Purchase Price of Oranges—Default 


Where complainant claimed reparation in the amount of the adjusted 
purchase price of oranges sold and delivered to respondent, held, that 
as provided by the rules of practice, respondent’s failure to file an 
answer is construed as an admission of the material facts alleged in the 
complaint, and its failure to pay the purchase price constitutes a viola- 
tion of section 2 of the act, for which reparation should be awarded to 
complainant. 

Foothill Citrus Union, Inc., of Claremont, California, complainant, pro se. 
Miss Lenore H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








iS 















FOOTHILL CITRUS UNION v. LUNDE’S FRT. & PROD. 49 


Cite as 14 A.D. 48 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 2, 1954. Formal complaint 
was filed on October 6, 1954. Complainant seeks an award of 
reparation in the amount of the alleged adjusted purchase price 
of oranges sold and delivered to respondent in April 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 18, 1954, and a copy 
of a supplemental report of investigation was served upon com- 
plainant on November 1, 1954. Copies of the report of investiga- 
tion and of the supplemental report, together with a copy of the 
formal complaint, were served upon respondent by regular mail 
addressed to respondent at its last known address on November 9, 
1954, 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Foothill Citrus Union, Inc., is a corporation, 
whose address is P. O. Box 68, Claremont, California. 


2. Respondent is an individual, Walter Edward Lunde, doing 
business as Lunde’s Fruit & Produce, whose post office address 
is 2232 Pacific Street, Bellingham, Washington. At the time of the 
transaction involved herein, respondent was not licensed but was 
subject to license. Subsequently, respondent applied for a license 
which was issued to him upon payment of the annual fee, plus 
accrued arrearage. 


3. In the course of interstate commerce and by oral contract, 
complainant on April 10, 1954, sold to respondent 25 boxes of 
fancy oranges and 111 boxes of choice oranges, at various prices 
per box, f.o.b. shipping point, for a total of $558. 


4. Oranges meeting the specifications of the foregoing contract 
were delivered to and accepted by respondent at complainant’s 
packing house in the State of California for transportation by 
respondent, in interstate commerce, to Bellingham, Washington. 
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5. The purchase price of the 136 boxes of oranges is $558 less 
an allowance of $68 made on May 8, 1954, by complainant, thus 
reducing the price to $490, no part of which has been paid by 
respondent to complainant. 


6. A formal complaint was filed on October 6, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the 136 boxes of oranges is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $490, with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $490, with interest 
thereon at the rate of 5 percent per annum from May 1, 1954, 
until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4159) 


LAKE HAMILTON COOPERATIVE, INC. v. GLASGOW PRODUCE. PACA 
Docket No. 6405. Decided January 25, 1955. 


Failure to Pay Purchase Price of Citrus Fruit—Default 
Headnotes in 14 A.D. 20, applicable here. 
Lake Hamilton Cooperative, Inc., of Lake Hamilton, Florida, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on May 13, 1954. A formal com- 
plaint was filed on August 16, 1954. Complainant seeks an award 
of reparation in the amount of the purchase price of two lots of 
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citrus fruit sold and delivered to respondent in December 1953 
and January 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 6, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 4, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent’ 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Lake Hamilton Cooperative, Inc., is a corp- 
oration, whose post office address is Lake Hamilton, Florida. 


2. Respondent is an individual, Coy E. Crowder, doing busi- 
ness as Glasgow Produce, whose post office address is Glasgow, 
Kentucky. At the time of the transactions involved herein, re- 
spondent was not licensed under the Act, but was subject to 
license and upon payment of arrearage and the annual fee was 
subsequently issued a license. 

3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of citrus fruit on the 
dates and terms indicated: 

12/22/53— 

175 Bruce Boxes U.S. No.1 C. A. oranges at $2.75 fob $481.25 

100—20-lb. bags U.S. No.1 C. A. oranges at .713 fob 71.30 

510—8-lb. bags U.S. No. C, A. oranges at .302 fob 154.02 

50—4/5 flats U.S. No. 1 tangerines at 2.25 fob 112.50 





Total $819.07 

1/11/54— 
100 Bruce Boxes U.S. No.1 C. A. oranges at $2.75 fob $275.00 
10 Bruce Boxes U.S. No. 2 grapefruit at 2.25 fob 22.50 
5 Bruce Boxes U.S. No. 1 grpfrt., pink at 3.00 fob 15.00 
50—4/5 flats U.S. No. 1 Temple oranges at 1.75 fob 87.50 





Total $400.00 
Total for 2 lots $1,219.07 
4. Citrus fruit complying with the specifications of the fore- 
going contracts of sale was shipped by truck from loading point 
in the State of Florida, in interstate commerce, to respondent at 
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Glasgow, Kentucky. Upon arrival at destination, respondent ac- 
cepted the citrus fruit in compliance with said contracts of sale 
and made no complaint with respect thereto. 


5. The total purchase price of the two lots of citrus fruit is 
$1,219.07, no part of which has been paid by respondent to com- 
plainant. 

6. The formal complaint was filed on August 16, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the two lots of citrus fruit is in violation of 
Section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,219.07, with interest, and the facts should 
be published. 

ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, the sum of $1,219.07, with in- 
terest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4160) 
NELSON JAY POTATO COMPANY v. DOOLEY WHOLESALE. PACA 
Docket No. 6395. Decided January 25, 1955. 
Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 14 A.D. 20, applicable here. 


Nelson Jay Potato Co., of Minatare, Nebraska, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was made orally on May 4, 1954. A formal 
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complaint was filed on June 28, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of 
potatoes sold and delivered to respondent in April 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 8, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent by regular mail addressed to respondent’s 
last known address on November 22, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Nothwithstanding such notice, respond- 
dent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Nelson N. Jay, doing busi- 
ness as Nelson Jay Potato Company, whose address is P. O. Box 
63, Minatare, Nebraska. 


2. Respondent is an individual, Paul Weaver Dooley, doing 
business as Dooley Wholesale, whose post office address is Eldo- 
rado, Illinois. At the time of the transaction involved herein, re- 
spondent was not licensed under the Act, but was subject to 
license and subsequently paid arrearage covering the period of 
the transaction. He also paid the annual fee and was issued a 
license. 


3. In the course of interstate commerce and by oral contract, 
complainant on April 7, 1954, sold to respondent a truckload of 
potatoes at the prices indicated, delivered: 

80 cwt. U.S. No. 1 Rocking Chair brand at $2.05 $164.00 
140 cwt. U.S. No. 2 Chieftan brand at 1.90 266.00 
240 50 lb. bales No. 2 per ewt. 2.50 300.00 





$730.00 
Less Freight 272.00 





$458.00 
Advance 72.00 





Total $530.00 
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4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from loading point in the State of 
Nebraska, in interstate commerce, to respondent at Eldorado, 
Illinois. Upon arrival at destination, respondent accepted the po- 
tatoes in compliance with said contract of sale and made no 
complaint with respect thereto. 


5. The total purchase price of the truckload of potatoes, plus 
the advance, is $530.00, no part of which has been paid by re- 
spondent to complainant. 


6. The formal complaint was filed on June 28, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the truckload of potatoes is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 


tion in the amount of $530.00, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $530.00, with in- 
terest thereon at the rate of 5 percent per annum from May 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4161) 
PACA Docket No. 6244. Decided January 25, 1955. 


Dismissal—Failure to Sustain Burden of Proof—New 
Contract—Fraud and Deceit 


Where complainant sold and delivered celery to respondent and alleged that, 
upon arrival, respondent, through fraud and deceit, induced complainant 
to enter into a new contract permitting respondent to dispose of the 
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celery for the account of complainant, held, the burden of proof of such 
allegations is upon complainant, and as the complainant has failed to 
sustain this burden, the complaint is dismissed. 


Damages—Cancelled Contract—Dismissal of Counterclaim 


Where complainant filed a complaint for the balance of the purchase price 
of celery sold to respondent but after delivery thereof it appears that 
complainant and respondent entered into a new agreement releasing 
respondent and permitted respondent to sell the celery for complainant’s 
account, and respondent filed a counterclaim for damages due to the 
condition of the celery, held, when complainant and respondent entered 
a new contract releasing respondent, all rights and liabilities under the 
first contract were merged into the second agreement. Thus the counter- 
claim is without merit, and it is dismissed. 


Complainant, pro se. Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 15, 1954, complainant seeks 
to recover $492.58, which is alleged to be the balance of the pur- 
chase price due in connection with the sale by complainant to 
respondent of one carload of celery. Complainant alleges that, 
upon arrival of the celery at destination respondent, through 
false and misleading statements respecting the condition of the 
shipment, induced complainant to release respondent from the 
sales contract and to permit respondent to dispose of the celery 
for the account of complainant. Complainant maintains that be- 
cause its consent to the new agreement was obtained through 
fraud and deceit on the part of respondent, the original contract 
should be reinstated and respondent required to make payment 
in accordance therewith. A copy of the formal complaint and a 
copy of the Department’s report of investigation were served, by 
registered mail, upon respondent on May 7, 1954. A copy of the 
Department’s report of investigation was served by registered 
mail upon complainant on May 11, 1954. 


Respondent filed an answer to the formal complaint denying 
liability and denying that it made fraudulent and misleading 
statements to complainant as alleged in the complaint. Respon- 
dent’s answer contains a counterclaim in which it is alleged that 
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the celery delivered by complainant was abnormally deteriorated 
and was not of U. S. No. 1 grade, as contracted for, and that, 
because of this breach, respondent sustained damages in the 
amount of $250.00. Complainant filed an answer to the counter- 
claim denying that the original contract specified U. S. No. 1 
grade celery, and denying that the celery delivered failed to meet 
the terms of the original sales contract. 

Inasmuch as the amount involved herein is less than $500, 
evidence was submitted in accordance with the shortened method 
of procedure as provided by Section 47.20 of the Rules of Prac- 
tice. As provided by such procedure, complainant filed an open- 
ing statement. Respondent filed an answering statement in the 
form of affidavits executed by * * * and * * *, and a brief. 
Complainant thereafter filed a reply in the form of an affidavit 
executed by * * *, and a brief. This concluded the submission of 
evidence. 


FINDINGS OF FACT 


1. Complainant, * * *, is a partnership composed of * * * 
and * * *, whose post office address is * * *, At the time of the 
transaction involved herein, complainant was licensed under the 


act. 

2. Respondent, * * *, is a partnership composed of * * *, 
* * * and * * *, whose post office address is * * *. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about January 22, 1954, contemplating the shipment 
of a perishable agricultural commodity in the course of inter- 
state commerce, the parties entered into an oral contract for the 
sale by complainant to respondent of 450 Sturdee crates, Pascal 
celery, U. S. No. 1, 3-doz. size, Deb Brand, at an agreed price of 
$2.35 per crate, f.o.b. * * *, * * *, plus 10c per crate hydro- 
cooling, plus $65.00 top ice, or a total price of $1,167.50, to be 
shipped from * * *, on January 22, 1954,torespondentat * * *. 


4. On January 22, 1954, complainant shipped from loading 
point in the State of California to respondent in * * *, 450 
crates Pascal celery in car SFRD 11663. The shipment arrived in 
* * * on or about January 28, 1954. 


5. An inspection of the celery shipped by complainant was 
made in Chicago by the Chicago Inspection Agency on January 





PACA DOCKET NO. 6244 57 
Cite as 14 A.D. 54 


28, 1954. The certificate evidencing this inspection reads, in part, 
as follows: 


“Commodity : 
DEB BRAND—PASCAL CELERY in paper lined sturdee 
crates: 
Good packs. Short thin shanks. Medium green color. Clean. 
Compact and crisp. Hearts well bleached. Foliage clipped 
to crate size. Few stalks show scattered leaves yellow dis- 
colored. 10% of stalks show black heart. Fair quality. 


“Remarks: 
Protested to the SANTA FE RR for decay and condition.” 


6. A United States Department of Agriculture restricted in- 
spection was made of the celery in car SFRD 11663 at Chicago, 
Illinois, on January 29, 1954. The certificate evidencing this in- 
spection reads, in part, as follows: 


“Quality: Stalks well developed, clean to fairly clean, branches 
good green color, fairly good to good heart formation and 
well trimmed. Grade defects average 4%, consisting chiefly 
of broken midribs. 


“Condition: Stalks generally fresh, crisp, top leaves good 
green color. From 9 to 20%, average approximately 12% 
Blackheart in various stages. Average 1% decay following 
Blackheart. 


“Grade: Now fails to grade U. S. No. 1 Green, clipped to 16 
inches, only account Blackheart. 


“Remarks: Inspection and certificate restricted to product be- 
tween doors and in 1 accessible stack each side of door- 
way.” 


7. On or about January 29, 1954, respondent called complain- 
ant by long distance telephone and complained about the quality 
of the celery in controversy. Thereupon the parties entered into a 
new agreement which provided for the sale of the shipment by 
respondent for the account of complainant. 


8. Respondent diverted the celery in car SFRD 11663 to 
* * * A United States Department of Agriculture inspection 
was made of the celery in * * * on February 3, 1954. The cer- 
tificate evidencing this inspection reads, in part, as follows: 


“Condition: Stock fresh, crisp, light to good green color, less 
than 4 of 1% decay. 
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“Remarks: Inspection and certificate restricted to product in 
363 crates remaining in car at time of inspection.” 


9. * * *, resold the celery in car SFRD 11663 for net pro- 
ceeds of $724.92 and remitted this amount to respondent. From 
this sum respondent deducted $9.00 for a U.S.D.A. inspection 
fee, and a brokerage charge of $50.00. The balance of $665.92 
was remitted by respondent to complainant. 


10 Formal complaint was filed on April 15, 1954, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


From the pleadings and evidence of both the parties it is clear 
that, upon arrival of the celery in * * *, respondent communi- 
cated with complainant relative to the condition of the shipment. 
Thereupon it was agreed between the parties that respondent 
should proceed with the sale of the celery for complainant’s 
account. Complainant’s position is that complainant was induced 
to release respondent from the original sales agreement and to 
enter into the new agreement with respondent through fraud 
and deceit. Complainant alleges that, contrary to the true facts, 
respondent informed complainant by long distance telephone call 
that decay in the shipment then in Chicago ranged from 15 to 
20%. Respondent alleges that, upon receipt of an oral report of 
the federal inspection made in Chicago on January 29, 1954, 
respondent immediately notified complainant about the abnor- 
mally deteriorated condition of the shipment. Respondent denies 
that it misinformed complainant as to the true condition thereof, 
and argues in its brief that it would be unreasonable to believe 
that respondent would make statements as to the results of a 
federal inspection which could not be corroborated by the inspec- 
tion certificate. The certificate issued by the Chicago Inspection 
Agency on January 28, 1954, indicates that 10% of the stalks 
showed Blackheart. The restricted federal inspection certificate 
issued the following day, January 29, 1954, shows from 9 to 
20%, approximately 12% Blackheart in various stages, with an 
average of 1% decay following Blackheart. Affidavit testimony 
has been submitted in support of the respective positions of the 
parties. Such affidavits are conflicting as to the percentages of 
decay which were reported orally by respondent to complainant. 
Apparently no memoranda, confirming telegrams, or other writ- 
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ings were issued during the period of time immediately preced- 
ing or following the call which would lend support to either ver- 
sion of what was said during the course of this telephone con- 
versation. Further, we find nothing of significance from the 
reported circumstances surrounding any part of the transactions 
from which it is possible to draw a conclusion as to exactly what 
statements were made by respondent with respect to the condi- 
tion of the celery. Complainant has alleged that the new agree- 
ment was induced by fraud and deceit on the part of respondent. 
The burden of proof of such allegation is upon complainant. We 
conclude that complainant has failed to sustain this burden. 


Argument and evidence have been presented by the parties on 
the question whether the original contract called for U. S. No. 1 
celery. Since we have found that the original agreement was 
superseded by a second agreement providing for the sale of the 
celery by respondent for complainant’s account, we find it unnec- 
essary to discuss this question at any length, other than to say 
that the documentary evidence tends to support respondent’s con- 
tention that the original sales contract did call for U. S. No. 1 
celery, and we have so found. 


Respondent’s counterclaim is based upon damages allegedly 
sustained by respondent by reason of failure of the celery to 
grade U. S. No. 1. This celery was sold for complainant’s account, 
and respondent received a brokerage fee of $50 for its services. 
We think it unnecessary to discuss the question of what damages, 
if any, respondent might have sustained as purchaser of the 
celery under the original contract. It is undisputed that in enter- 
ing into the new contract, complainant agreed to release respon- 
dent from the original contract. Although the record does not 
clearly so show, it would appear that all the rights and liabilities 
of the parties arising from the first contract were merged into 
the second agreement. At least there is no evidence of a contrary 
intention on the part of either party, so far as appears from the 
record of their actions at the time of entering into the new con- 
tract. Accordingly, we find no merit to respondent’s counterclaim, 
it should be dismissed. 


The celery was resold by * * *, and net proceeds of sale 
amounting to $724.92 were remitted to respondent. From this 
amount respondent deducted its brokerage fee of $50.00, and 
$9.00 for a federal inspection fee admitted by complainant to be 
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due respondent. Respondent remitted its check for the balance of 
$665.92 to complainant. So far as the record shows, the resale 
was prompt and proper. There remaining no further sums due 
complainant, the complaint should be dismissed. 


ORDER 


The complaint and the counterclaim are hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 4162) 


ARROWHEAD GROWERS SALES Co. v. GLASGOW PRODUCE. PACA 
Docket No. 6404. Decided January 31, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Headnotes in 14 A.D. 29, applicable here. 


Arrowhead Growers Sales Company, of Antigo, Wisconsin, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 23, 1954. A formal com- 
plaint was filed on September 7, 1954. Complainant seeks an 
award of reparation in the amount of the balance of the purchase 
price of two lots of potatoes sold and delivered to respondent in 
October and December 1953. 


A copy of the report of investigation made by the Department 
was served upon complainant on November 8, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on December 4, 1954. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
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constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Robert J. Sweet, doing: busi- 
ness as Arrowhead Growers Sales Company, whose address is 
P. O. Box 335, Antigo, Wisconsin. 


2. Respondent is an individual, Coy E. Crowder, doing business 
as Glasgow Produce, whose post office address at the time of this 
transaction was Glasgow, Kentucky. Respondent is now residing 
at Auburndale, Florida. At the time of the transactions involved 
herein, respondent was not licensed under the Act, but was sub- 
ject to license, and upon payment of accrued arrearage and the 
annual fee was subsequently issued a license, 


8. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of potatoes on the dates 
and the terms indicated: 








10/26/53— 
143 cwt. U.S. No. 1 white pot. at $1.65 delivered $235.95 
25 ewt. U.S. No.1 Burbank pot. at 2.50 delivered 62.50 
60 50-lb. bags No. 1 pot. at 1.70 delivered 51.00 
22 cwt. B’s Burbank pot. at 1.50 delivered 33.00 
382.45 

12/12/53— 
192 cwt. white potatoes at 2.50 delivered 480.00 

Total $862.45 


4. Two lots of potatoes meeting the specifications of the fore- 
going contracts were shipped by truck from Antigo, Wisconsin, 
in interstate commerce, to respondent at Glasgow, Kentucky. Upon 
arrival at destination, respondent accepted the two lots of potatoes 
in compliance with said contracts of sale and made no complaint 
with respect thereto. 


5. The total purchase price of the two lots of potatoes is 
$862.45, of which only $341.20 has been paid, leaving due and 
owing by respondent to complainant the sum of $521.25. 


6. Informal complaint was filed on March 23, 1954, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the two lots of potatoes is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $521.25, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $521.25, with 
interest thereon at the rate of 5 percent per annum from January 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4163) 


CONTINENTAL BANANA COMPANY v. BANANA SUPPLY COMPANY 
oF TEXAS. PACA Docket No. 6402. Decided January 31, 1955. 


Failure to Pay Purchase Price of Bananas—Default 
Headnotes in 14 A.D. 20, applicable here. 


Continental Banana Company, of Brownsville, Texas, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 14, 1954. A formal com- 
plaint was filed on September 10, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of 3 
truckloads of bananas sold and delivered to respondent in August 
and September 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 7, 1954. A copy of the 
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report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jose Miguel, doing business 
as Continental Banana Company, whose post office address is 204 
Rio Bravo Building, Brownsville, Texas. 


2. Respondent is an individual, Emil Duval Cardiel, Sr., doing 
business as Banana Supply Company of Texas, whose address is 
322-325 Produce Terminal Market, San Antonio, Texas. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 


3. In the course of foreign commerce and by oral contracts, 
complainant sold to respondent three lots of Mexican bananas on 
the dates and terms indicated, payable in 30 days from date of 
sale: 

Aug. 16, 1958 19,180 Ib. bananas’ at $7.50 cwt. fob $1434.75 


Aug. 22, 1953 18,960 lb. bananas at 7.25 cwt. fob 1374.60 
Sept. 11, 1953 29,450 lb. bananas at 7.00 cwt. fob 2061.50 





Total $4870.85 


4. Bananas meeting the specifications of the foregoing con- 
tracts of sale were shipped by truck from loading point in the 
State of Texas to respondent at San Antonio, Texas. Upon arrival 
at destination, respondent accepted the 3 lots of bananas in com- 
pliance with said contracts of sale and made no complaint with 
respect thereto. 


5. The total purchase price of the 3 lots of bananas is $4870.85, 
no part of which has been paid by respondent to complainant. 


6. Informal complaint was filed on June 14, 1954, which was 
within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 3 lots of bananas is in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $4870.85, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $4870.85, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4164) 


IMMOKALEE PACKING COMPANY v. SCOTT PRODUCE COMPANY. 
PACA Docket No. 6403. Decided January 31, 1955. 


Failure to Pay Purchase Price of Watermelons and 
Tomatoes—Default 


Headnotes in 14 A.D. 20, applicable here. 


Immokalee Packing Company, of Immokalee, Florida, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 26, 1954. A formal com- 
plaint was filed on September 28, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of a 
truckload of watermelons and tomatoes, including cost of crates, 
sold and delivered to respondent in April 1954. 
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A copy of the report of investigation made by the Department 
was served upon complainant on October 1, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on November 30, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Jack Esformes 
and Ewell F. Moore, trading as Immokalee Packing Company, 
whose address is P. O. Box 246, Immokalee, Florida. 


2. Respondent is an individual, Tommie H. Scott, doing busi- 
ness as Scott Produce Company, whose address at the time of 
this transaction was 725 Peabody Street, Corpus Christi, Texas. 
Respondent is now located at 2622 Baldwin Street, Corpus, Christi, 
Texas. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. In the course of interstate commerce and by oral contract, 
complainant on April 30, 1954, sold to respondent a truckload of 
watermelons and tomatoes, including crates, at the prices and on 
the terms indicated: 





190 Field Boxes 6x6 No. 2 tomatoes at $3.50 fob $ 665.00 
50 Field boxes 6x7 No, 2 tomatoes at 2.50 fob 125.00 

300 large cannonball watermelons at 1.00 fob 300.00 
125 Med. cannonball watermelons at .75 fob 93.75 
132 W. B. crates at .50 fob 66.00 
Total $1,249.75 


4. Watermelons and tomatoes meeting the specifications of the 
foregoing contract were shipped by truck from Immokalee, Flor- 
ida, in interstate commerce, to respondent at Corpus Christi, 
Texas. Upon arrival at destination, respondent accepted the ship- 
ment in compliance with said contract of sale and made no com- 
plaint with respect thereto. 
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5. The total purchase price of the truckload of watermelons 
and tomatoes, plus the cost of the crates, is $1,249.75, no part of 
which has been paid by respondent to complainant. 


6. The formal complaint was filed on September 28, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the truckload of watermelons and tomatoes, and 
the crates, is in violation of Section 2 of the Act. Complainant 
should be awarded reparation in the amount of $1,249.75, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,249.75, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4165) 


JOPLIN BANANA HOUSE v. EXCHANGE PRODUCE COMPANY. PACA 
Docket No. 6409. Decided January 31, 1955. 


Failure to Pay Purchase Price of Lettuce—Default 
Headnotes in 14 A.D. 48, applicable here. 


Joplin Banana House, of Joplin, Missouri, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 15, 1954. A formal 
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complaint was filed on November 29, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of lettuce 
sold and delivered to respondent in January 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 13, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Roy Barsh, doing business as 
Joplin Banana House, whose address is P. O. Box 367, Joplin, 
Missouri. 


2. Respondent is a partnership composed of George Andrew, 
Christina Andrew, Nicholas G. Andrew, John G. Andrew, and 
Louie G. Andrew, trading as Exchange Produce Company, whose 
address is 4 South Lansing Street, Tulsa, Oklahoma. At the time 
of the transaction involved herein, respondent was licensed under 


the Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on January 23, 1954, sold to respondent 35 crates of 
On Rush brand lettuce, at $4.50 per crate, delivered. 


4. Lettuce meeting the specifications of the foregoing contract 
was shipped by truck from loading point in the State of Arizona, 
in interstate commerce, to respondent at Tulsa, Oklahoma. Upon 
arrival at destination, respondent accepted the lettuce in com- 
pliance with said contract of sale, and made no complaint with 
respect thereto. 


5. The total purchase price of the 35 crates of lettuce is 
$157.50, no part of which has been paid by respondent to com- 
plainant. 

6. Informal complaint was filed on September 15, 1954, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 
Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 35 crates of lettuce is in violation of Section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $157.50, with interest, and the facts should be 
published. 















ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $157.50, with inter- 
est thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 








(No. 4166) 






VAUGHN-GRIFFIN PACKING COMPANY v. WALLING, INC. PACA 
Docket No. 6394. Decided January 31, 1955. 






Failure to Pay Loss Sustained on Resale of Citrus 
Fruit—Default 


Where complainant alleged that it sold and delivered citrus fruit to 
respondent which was rejected by respondent, and complainant sustained 
a loss on the resale of the produce, held, that in accordance with the 
rules of practice under the act, respondent, by failing to file an answer, 
admitted the material facts alleged in the complaint and waived an oral 
hearing, and respondent’s rejection of the produce and failure to pay the 
loss are in violation of section 2 of the act, for which reparation should 
be awarded to complainant. 












Damages—Cost of Evidence 






In a claim for reparation for a loss sustained upon resale of citrus fruit, 
the cost of inspection fees was disallowed as it is regarded as cost of 
procuring evidence, 







Vaughn-Griffin Packing Company, of Howey-in-the-Hills, Florida, complain- 
ant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on April 26, 1954. A formal com- 
plaint was filed on October 29, 1954. Complainant seeks an award 
of reparation in the amount of loss allegedly sustained on a 
truckload of citrus fruit sold, delivered to and rejected by respon- 
dent in December 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on November 18, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on November 17, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respon- 
dent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 
























FINDINGS OF FACT 


1. Complainant, Vaughn-Griffin Packing Company, is a cor- 
poration, whose post office address is Howey-in-the-Hills, Florida. 







2. Respondent, Walling, Inc., is a corporation, whose post 
office address is 33 Baumer Street, Johnstown, Pennsylvania. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 







8. In the course of interstate commerce and by oral contract 
negotiated through a broker, complainant on December 28, 1953, 
sold the respondent one truckload of citrus fruit in the quantities 
and at the prices indicated, f.o.b. shipping point: 

31—4/5 bu. boxes Treasure Chest Tangerines at $1.75 $ 54,25 












54 boxes Blackbird Pineapple Oranges at 2.75 148.50 
123 boxes Treasure Chest Pineapple Oranges at 2.75 338.25 
20 boxes Blackbird M.S. Grapefruit at 2.50 50.00 
41 boxes Blackbird M.S. Grapefruit at 2.25 92.25 
198—4/5 bu. boxes Treasure Chest Tangerines at 2.25 445.50 

Freight—352% boxes 1.10 387.75 

Tax 11.63 






$1,528.13 
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4. Citrus fruit complying with the specifications of the fore- 
going contract of sale was shipped by truck from loading point 
in the State of Florida, in interstate commerce, to respondent at 
Johnstown, Pennsylvania. Upon arrival at destination, respon- 
dent refused to accept the fruit, and complainant was compelled 
to make other disposition. 


5. The total purchase price of the truckload of citrus fruit 
was $1,528.13. The net amount realized by complainant upon a 
resale of the fruit was $1,005.91, leaving due and owing to com- 
plainant from respondent the sum of $522.22. 


6. Informal complaint was filed on April 26, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the Rules of Prac- 
tice (7 CFR 47.8(c)). 

Complainant has included in the amount of its claim $34.17 
for inspection fees. This item is disallowed since it is regarded 
as cost of procuring evidence. Arthur G. Manzo v. Jarson & 
Zerrilli Co., 9 A.D. 1230. 


Respondent’s rejection of the truckload of citrus fruit and its 
failure to pay promptly to complainant the loss sustained upon 
the resale thereof are in violation of Section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $522.22, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $522.22, with 
interest thereon at the rate of 5 percent per annum from January 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 











PACA DOCKET NO. 6015 71 
Cite as 14 A.D. 71 


(No. 4167) 
PACA Docket No. 6015. Decided sanuary 31, 1955. 


Rejection of Commodity Not without Reasonable Cause— 
Breach of Contract—Effect of Purchase by Brand Name 
—Dismissal 


Where complainant sold respondent celery of a specified brand at a premium 
price but failed to deliver celery of that brand, and respondent rejected 
the celery which caused complainant to sustain a loss on resale, held, 
that the brand specified was a material contractual consideration, and 
failure to ship that brand was a material factor motivating respondent’s 
rejection and that such rejection was not without reasonable cause and, 
therefore, the complainant is dismissed. 

Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. Foster Wood, of Washington, D. C., for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In the formal complaint filed February 24, 1953, complainant 
seeks to recover an award of reparation in the amount of $958.82. 
This is alleged to be the loss sustained by reason of respondent’s 
rejection of two carloads of celery which complainant contracted 
to sell to respondent on or about November 10, 1952. 

A copy of the complaint and a copy of the report of investiga- 
tion made by the Department were served upon respondent on 
May 19, 1953. A copy of the report of investigation was served 
upon complainant on May 25, 1953. 

Respondent filed an answer on June 8, 1953, alleging that it 
ordered two carloads of U.S. No. 1 Pascal green celery, Creme de 
Menthe brand, but that one carload shipped by complainant was 
all Nob Hill brand and the other was part Nob Hill and part 
Creme de Menthe. Respondent alleges further that it paid a pre- 
mium price for Creme de Menthe because it was led to believe 
by the broker that such celery was of a superior quality, with 
wide trade acceptance, and that the celery was rejected because 
not of the brand ordered. Respondent also alleges that any loss 
sustained by complainant was due to its neglect in failing to divert 
the carloads properly for resale. 

Pursuant to the request of respondent, an oral hearing was 
held in Washington, D. C., on March 31, 1954. Complainant was 
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not represented at this hearing but at its request four depositions 
were offered and received in evidence by the presiding officer. 
Respondent was represented by counsel. Two witnesses testified 
at the hearing, * * * of the brokerage firm and * * * an officer of 
respondent firm. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of * * * and * * *, 
doing business as * * * whose address is * * *. 


2. Respondent * * *, is a corporation whose address is * * *. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


38. On November 10, 1952, in the course of interstate com- 
merce, complainant contracted to sell and respondent to buy two 
carloads of U.S. No. 1 Pascal celery, Creme de Menthe brand, in 
Howard crates, each car to contain 50 crates of size 2, 200 crates 
of size 214 and 200 crates of size 3, at $2.25 per crate f.o.b. plus 
hydrocooling and top-ice. The cars were to be shipped on No- 
vember 12, 1952. The contract was negotiated between the parties 
by a broker, * * *, of * * *, who prepared a standard memorandum 
of sale for each carload setting forth the terms agreed upon and 
sent copies to the parties. 


4. On November 12, 1952, complainant shipped from Grass 
Station, California, car PFE 3813 containing 120 crates of celery 
labeled Nob Hill and 312 crates labeled Creme de Menthe, and 
car PFE 63722 containing 432 crates of celery labeled Nob Hill. 
A Federal-State of California inspection was made of each car- 
load on November 12, 1952, and the celery was certified as “U.S. 
No. 1 Green” with no decay. 


5. On November 12, 1952, complainant sent the broker a tele- 
gram reading: 
“Out Today For Deoudes Two Cars Howard Crates U.S. ONE 
Pascal Celery Both Contain 50/2 200/21% 182/3s. Both 2.25 
FOB AFOCG [Top Ice extra] 65.00 Plus Dime Precooling 
PFE 63722 and PFE 3813 Thanks.” 


6. On November 13, 1952, complainant sent by air mail to the 
Lincoln National Bank of Washington, D. C., an invoice with sight 
draft attached for each carload. Each invoice showed the number 
of crates of celery and sizes as “50/2 200/21% and 182/3,” and 
the price as $972 f.o.b. plus $65 for top ice and $43.20 for “cool 
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& Decco,” making a total of $1,080.20. The invoice for car PFE 
3813 stated that the car contained 120 crates of Nob Hill and 312 
crates of Creme de Menthe and that for car PFE 63722 stated 
the brand was Nob Hill. Copies of the invoice were sent by air 
mail to the broker and respondent. 


7. On November 17, 1952, the broker sent the following tele- 
gram to complainant: 
“Waiting to Hear From You Telephone Regarding PFE 
63722 PFE 3813 * * * Does Not Want Unless Condition Is 
First Class in Every Respect As Reported Other Cars Yours 
Arriving For * * * Condition Unsatisfactory .. .” 


Complainant replied on the same day as follows: 
“Answering Cant Imagine What Complaint Justified By * * * 
However Frankly All Cars Sold as USone With Inspection 
to Match Can’t Guarantee Anything Else On This Celery 
Nor Does Anyone Else Ask Anything More.” 


8. The two carloads of celery arrived at Washington, D.C., on 
Friday, November 21, 1952. On November 22, 1952, the broker 
sent complainant the following telegram: 

“«* * * ORDER WAS FOR CREMEDEMENTHE BRAND 
INSTEAD YOU SHIPPED NOBHILL PFE 63722 AND 
MIXED NOBHILL AND CREMEDEMENTHE PFE 3813 
AS STATED TELEPHONE * * * PAID PREMIUM QUAR- 
TER MORE THAN PAID OTHER SHIPPERS ORDER 
GET OUTSTANDING QUALITY CELERY AS DESCRIBED 
BY YOU. * * * FLATLY REFUSES BOTH CARS ADVISE.” 


9. On Monday, November 24, 1952, complainant advised re- 
spondent by telegram that it refused to accept respondent’s re- 
jection. On November 26, 1952, complainant. ordered the two car- 
loads diverted to Philadelphia, Pennsylvania. At that point the 
celery was sold and complainant realized net proceeds of $620.63 
from PFE 3813 and $580.95 from PFE 63722, making a total of 
$1,201.58. The difference between this amount and the contract 
price of $2,160.40, is $958.82, no part of which has been paid 
to complainant although demand has been made upon respondent. 


10. The formal complaint was filed February 24, 1953, which 
was within nine months after the cause of action accrued. 
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CONCLUSIONS 


There is no dispute that the contract entered into by the parties 
on November 10, 1952, was for two carloads of Pascal green 
celery, U.S. No. 1 grade at shipping point, Creme de Menthe 
brand. Although both carloads shipped to respondent graded 
U.S. No. 1 at shipping point, car PFE 3813 contained 120 crates 
of celery labeled Nob Hill and 312 crates of celery labeled Creme 
de Menthe, and all of the crates of celery in car PFE 63722 were 
labeled Nob Hill. Respondent rejected both carloads and contends 
that this rejection was justified because the celery was not all 
Creme de Menthe brand. Complainant contends that the specifica- 
tion as to brand is of no significance because the purchase was 
on the basis of certified grade at shipping point and that the 
rejection was actually based on quality which was not justified 
and was solely for the purpose of securing a price adjustment 
because of a market decline. 


The contract was negotiated by * * * of the brokerage firm 
* * * in a telephone conversation on November 10, 1952, with 
* * * acting for respondent, and * * *, complainant’s assistant 
sales manager. At the oral hearing * * * testified that for some 
time prior to November 1952, he had received weekly circulars 
from complainant “telling about this celery from the Stockton 
area, how fine it: was going to be, and that it was always shipped 
under Creme de Menthe brand;” that he showed these circulars 
to Deoudes ; and that * * * bought the two cars of celery at $2.25, 
with the understanding that he was to get outstanding celery. 
* * * testified that he had been buying top quality celery from 
Salinas, California, at $2 per crate f.o.b., but that since the 
circular stated Creme de Menthe brand celery was outstanding 
he was willing to pay a premium of 25 cents per crate. 


* * * testified by deposition that on November 13, 1952, * * * 
telephoned inquiring as to the brand of the two carloads of 
celery shipped on November 12, 1952, and he advised * * * as to 
the two brands of celery contained in the cars. According to * * *, 
he explained to * * * that the Nob Hill label had been used be- 
cause complainant had exhausted its supply of Creme de Menthe 
labels; that Nob Hill was one of complainant’s top labels; that 
celery packed under both labels was the same quality and came 
from the same fields; and that * * * made no objection to the 
use of two labels. * * * denied this conversation and testified that 
he did not know the celery was not all Creme de Menthe brand 


until after the two cars arrived. 
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There is no dispute, however, that * * * and * * * had a tele- 
phone conversation prior to November 17, 1952, concerning three 
other carloads of celery which respondent had purchased from 
complainant on or about November 10, 1952. These carloads 
which were rolling at the time of sale were also purchased on 
the terms U. S. No. 1 grade, Creme de Menthe brand. According 
to * * *, the three carloads contained celery labeled Creme de 
Menthe but the celery was only fair for outstanding celery and, 
therefore, he complained to the broker. * * * testified that he 
informed complainant of * * * objection by telephone and also 
by the telegram dated November 17, 1952 (Finding of Fact No. 
7). Respondent paid for these three shipments in full. 

With respect to the two carloads involved in this proceeding, 
* * * testified that he inspected them on arrival and notified the 
broker that he did not want the celery because it was not of the 
brand ordered. * * * testified that the only complaint was with 
respect to brand. However, in a letter to the Department dated 
January 4, 1953 (exhibit 1 H to the report of investigation) 
* * * made the following statement. 


“When * * * complained about the cars on arrival, I asked 
him if he had ordered Government Inspection and he said no, 
that he had inspected the two cars and was satisfied that the 
quality and condition did not suit him. He also complained 
that the celery was not under the Creme de Menthe brand.” 


* * * testified further that on November 22, 1952, he attempted 
to advise * * * by telephone of respondent’s objections and to seek 
an adjustment if possible but * * * was out at that time. * * * 
stated that * * * then rejected both carloads because of the brand 
and complainant was notified of the rejection by the telegram 
dated November 22, 1952 (Finding of Fact No. 8). 


On the basis of the foregoing evidence, it is impossible to 
say that the specification as to brand was not a material con- 
tractual consideration. Other than the five carloads mentioned 
hereinbefore, respondent had not purchased any celery from 
complainant and it is credible that it purchased Creme de Menthe 
brand primarily because of the statements concerning that brand 
contained in complainant’s weekly circulars. It is also impossible 
to say that the failure to ship Creme de Menthe was not a material 
factor motivating respondent’s rejection. * * * testified that the 
circulars did not mention Nob Hill brand and that to his knowl- 
edge such brand celery had not been sold in the Washington area. 
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* * * testified that he understood Nob Hill was a second grade 
brand. It is concluded that respondent’s rejection of the celery 
was not without reasonable cause and, therefore, the complaint 


should be dismissed. 
ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4168) 


PACA Docket No. 6308. Dismissed January 31, 1955. Com- 
plainant, pro se. Mr. Ned Stein, of Philadelphia, Pennsylvania, 
for respondent. Mr. Champe T. Broaddus, Presiding Officer. Dis- 
missed by Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDING FURTHER PROCEEDINGS 
(No. 4169) 


TRAUTMANN BROTHERS v. WM. F. HELM & SON. PACA Docket 
No. 6369. Issued January 6, 1955. William F. Helm & Son, of 
Kansas City, Missouri, respondent, pro se. Order by Thomas J. 
Flavin, Judicial Officer. 





